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THE CHAIRMAN: Yes, Mr Brodie

MADAM JUSTICE PRIYADARSHINI LEVERS, sworn
Examination in Chief by MR BRODIE

MR BRODIE: Could Madam Justice Levers be provided with bundle

(@)
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PL? Do you find in that bundle under divider 1 a witness
statement?

I do.

If you would go to the last page, which is page 26, you
will find a signature. Is that your signature?

Yes, Mr Brodie.

And do you adopt that as your witness statement?

I do.

Are its contents true?

Yes, sir.

Would you go on, please, to 1A of the bundle? Do you
there find a supplemental witness statement dated 1st
April. 20097

Actually, I have 31st March 2009 first.

That, I think, is the second one, is it not? It is the
first one, is it? It is the wrong way around in my
bundle. Do you have one there dated 31st March?

Yes, I do.

Does that bear your signature?

Yes.

And do you adopt that as your evidence?

I do.

And, similarly, do you find one dated 1lst April?

Yes, I have.

And do you adopt that as your evidence?

I do.

I have two questions only for you, Madam Justice Levers.
Do you believe or have you ever believed in a psychic or
psychics?

No, sir, I have not.

Have you ever consulted a psychic?

No, sir, I have not.

Or a card reader?

No, sir, I have not.
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MR BRODIE: Thank you. That concludes the examination in chief.

THE CHAIRMAN: Thank you, Mr Brodie. Mr Otty.

Cross-examination by MR OTTY

MR OTTY: Good morning, Madam Justice Levers.

A. Good morning.

Q. Madam Justice Levers, I would like to ask you first about
your understanding of certain standards of judicial
conduct and then I will consider with you each of the
allegations relating to the individual pieces of
litigation that are before the Tribunal. Finally, I will
turn to the allegations relating to statement attributed
to you in respect of other members of the judiciary.

Madam Justice Levers, so far as standards are
concerned, I would like to put to you a series of
propositions, some of them overlapping to some extent, and
most I would anticipate be relatively uncontroversial.

First, that judges should

A. I am sorry, do I have the benefit of these standards in
writing before me or are you just

Q. They are largely drawn from the Bangalore Principles which

we referred to in opening.

A. Yes.

Q. If you have any difficulty in following the points that I
am making to you, then by all means say so.

A. Thank you.

Q. First, would you accept that judges should ensure that

their conduct, both in and out of court, maintains and
enhances the confidence of the public, the legal
profession and litigants in the impartiality of the judge
and of the judiciary and in the proper functioning of the
judicial system as a whole?

A. Yes, certainly, I do.

Q. Secondly, would you accept that judges have an obligation
collectively to strive to enhance and maintain confidence
in the judicial system?

A. Of course.

Q. Thirdly, would you accept that a judge should not in the

performance of his or her judicial duties by words or



O I o O b w NN

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

o @ 0o

conduct manifest bias or prejudice towards any persons or
groups or create a perception of such bias or prejudice in
the view of the reasonable observer?

Yes, as long as it is objective.

Yes.

Yes, I do.

Fourthly, would you accept that a judge should carry out
his or her judicial duties with appropriate courtesy and
consideration for parties, witnesses, lawyers, court staff
and judicial colleagues?

Of course, I do, subject to, of course, having to control
the court.

Of course. Fifthly, would you accept that a judge hearing
family proceedings or criminal proceedings involving
domestic violence, sexual offences or minors, has a duty
to show particular sensitivity to the parties or witnesses
and to exercise particular care to act appropriately?

I certainly do.

Sixthly, would you accept that the importance of judges
acting appropriately and being perceived to be free from
bias or prejudice is particularly acute in a small
jurisdiction with a small number of judges, because of the
potential impact of the conduct of one judge on the
administration of justice, generally?

I do not think that it is peculiar to a small
jurisdiction, sir, I think every judge must act in that
way in any Jjurisdiction, however big it is, because every
litigant deserves a chance in court.

Would you accept that where there is a particularly small
number of judges the conduct of one judge may reflect
particularly strikingly on the administration of justice
in that jurisdiction?

Possibly, yes.

Seventhly, would you accept that a Chief Justice in a
jurisdiction such as the Cayman Islands is entitled to
raise matters of concern with his judicial colleagues as
to their conduct if concerns in that regard

(Interrupted by ringing of telephone)
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THE CHAIRMAN: One moment, Mr Otty. Will the person who is

operating a mobile phone in this room go outside, please?

Go outside.

MR OTTY: I am sorry, Madam Justice Levers, I will put that

proposition to you again. Would you accept that a Chief
Justice in a jurisdiction such as the Cayman Islands is
entitled to raise matters of concern with his judicial
colleagues in relation to their conduct if concerns as to
their conduct are drawn to his attention?

Certainly, as long as they are well founded, Mr Otty, and
they are discussed with the person in question.

But would you accept that, even before reaching any
conclusion as to whether or not they are well founded,
once concerns are drawn to the Chief Justice's attention
he is entitled to raise them with the relevant judge?

Of course, yes.

And for that purpose would you accept that he is entitled
to have a frank and open discussion with the judge
concerned?

Yes, I do.

And finally would you accept that a judge should exercise
his or her freedom of expression with some circumspection
and as I think Lord Bingham has put it would you accept
that a habit of reticence makes for good judges?

Yes, sir.

Thank you very much. Madam Justice Levers, I would like
to look first at those matters before the Tribunal where
it appears that you may accept that your conduct may have
fallen short of the high standards to be expected of a
judge.

Yes.

And the first case I would like to look at is that of the
Crown -v- Christopher Ebanks, and if you have the core
bundle at hand you will find the relevant transcript for
this hearing at page 21.

I am sorry, Mr Otty, but I do not believe that I have
accepted that it has fallen short of conduct. I have said

I think that I was over zealous.
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Madam Justice Levers, I did not meant to treat your last
answer as an acceptance and what I want to do is to look
at matters where you may accept that your conduct has
fallen below the high standards required of a judge, and
we will deal with each individual instance in turn. Core
bundle page 21. This is the case of the Crown -v-
Christopher Ebanks, and we see that it is a hearing on the
13th February 2006, and towards the foot of internal page
3 we see Mr Austin Smith, one of the counsel, raising the
question of listing and pressures on listing. Do you see
that at line 247

I do, yes.

"Can I say for the record" - this is Mr Austin Smith - "I
do understand the pressures that the listing officer is
under at the moment" and "The Court", this is you - that
is right, is it not?

Yes.

"Well, Mr Smith, I think that it is a perceived pressure,
really, because, if you walk around the courthouse after
2.30, the pressure is de minimis. Half the judges are
having coffee, so I don't know what all this pressure is
about. And I say that openly for the record. I can be
quoted, it doesn't matter to me. It is ridiculous about
May and June and July dates when, after two o'clock,
nobody is doing anything but reading the newspaper.
Anyway, what are we to do with this?"

Yes.

Now, I think you would accept that here you have made
inappropriate remarks in open court about judicial
colleagues.

Mr Otty, I do not think that I will accept that it is
inappropriate in the sense that, at the time, I had asked
a judge, a friend of mine who is a colleague, to do a case
for me because I was on dialysis - and this is personal to
me, of course, I wish I had not said it now, but he said
that he had to go scuba diving. I was quite upset and in
those circumstances I said it was a perceived pressure and

that, you know, these dates as far back as May, June and
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July were far too long. I do wish I had not said it, but I

think I was probably overzealous again as opposed to

THE CHAIRMAN: What does "overzealous" mean?

A.

My lord, I think that I just reacted to a situation in
which I found myself. I do not believe I meant to say
anything inappropriately at all about other judges. That

is what I mean by that. It certainly was not intentional.

THE CHAIRMAN: Thank you.

MR OTTY: Who were you referring to when you said "half the

A.

judges are having coffee"?

That is precisely the point, you see, half the judges
would mean one and a half judges. There are only three
judges and I was referring to the person I had asked to
help me out, because I had to go to dialysis at 3.30 and
dialysis takes four hours, and I thought that this perhaps
would run over. This, I think, was in 2006, it was before

my transplant, in February 2006.

And that judge had refused to stand in for you?

That is right, sir. Not only did he refuse to stand in, he
said that he had a scuba diving appointment. I was
unhappy about it, to put it mildly and, therefore, I did
say this.

Who were you referring to when you said "after two o'clock
nobody is doing anything but reading the newspaper"?

Well, I do not think I was referring to anybody in
particular. As I said, I was Jjust reacting to a situation
that was peculiar to me. And even if I was - well, there
was nobody I was referring to, really. I Jjust said it.

You would accept that these remarks merited an apology on
your part?

Yes, and I did apologise to the Chief Justice when it was
brought to my attention.

Yes. Did you give the Chief Justice the explanation that
you had given about the scuba diving appointment on the
part of another judge?

Yes, I did. When he brought this to my attention on

Monday morning, after he had given me the memo, I visited
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him, as you have heard, and I immediately apologised to
him for what I said and he said that he accepted the fact
that it was not intentional, because he knew I was on
dialysis, and he told me that we would put it behind us.
When you set out your written response to the Chief
Justice's memo, you set out your full position in relation
to this matter, did you?

I am not sure if I did. You will have to refresh my
memory, but I certainly explained it to the Chief Justice.
By all means. Let us look at that. It is at page 201 of
the core bundle, which is your response to the Chief
Justice' memo on this case. Do you have page 2017

I do, sir.

Towards the bottom of that page you have a section
beginning, "The next category is that of making
injudicious comments aimed at fellow judges", and the
Christopher Ebanks case is referred to.

Yes.

Your comment is that this again has been brought to your
attention a year and two months after the incident. "I
agree that I did say that I was tired. I was looking for a
judge to mention something for me, I could not find one.
Earlier I had seen a judge standing on the street corner
smoking and having a cup of coffee. I did say that, I
apologise for it, but I can assure you that I had no
intention of enhancing my image at the expense of my
colleagues. In fact, you are well aware that I have often
done other judges' cases and have always been helpful to
this court"?

Mr Otty, exactly, this also occurred in the morning, with
the particular

"This" being?

This incident about people drinking coffee on the corner
of the street. That is a regularity. But I remember now,
when listening to the Chief Justice and reliving the
incidents, when the evidence was going on, that I, in
fact, cried in the Chief Justice's office on that Monday

morning, because I was upset, and I apologised to him most
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profusely, as I did in the letter.

I see. So, for completeness, your letter really should
have set out in detail the scuba-diving incident that was
really in the forefront of your mind - is that correct?

I do not say that it was in the forefront of my mind, but
I do say that I was looking for assistance and I did not
get it. That was in the forefront of my mind.

And that observation, in fairness to you, is reflected in
this document, where you say, "I was looking for a judge
to mention something for me, but I could not find one".
Actually, what happened was, briefly, I had to use my
lunch hour to do the other case, because I could not have
had dialysis if I did not use my lunch hour to do the
other case.

Now, why did you consider it necessary, as you say here,
to say this "for the record". "I say that openly for the
record. I can be quoted". Can you go back to page 217

Mr Otty, this was in 2006, sir. When one is upset for
whatever reason, one tends to get a bravado that perhaps
is not justified and, in those circumstances, I might have
said, I said it for the record, but it was not meant in
any particular way.

Leaving aside the intent behind it for a moment, would you
accept that words such as those have the potential to
undermine the reputation of the judiciary in the Cayman
Islands, because they suggest a poor work ethic on the
part of your colleagues?

If said on a regular basis and not once in five and a half
years; this was once I said it in five and a half years
that I criticise my colleagues about this and, yes, I
agree, if it was said on a regular basis, it certainly
would undermine the judiciary, but I said it once in 2006
and I have been on the Bench for five and a half years.
Now, it is correct that the Chief Justice in his response
to your response that we have just been looking at, the
Chief Justice emphasised that he considered this to be a
serious a matter as any other.

Yes, he did.

10



O I o O b w NN

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

(O O R

Would you accept that his comment in that regard, at
least, was a fair one?

Which is why I apologised to him.

Thank you. The next case I would like to turn to is the
case of the Crown against Ming. The transcript for that
is at core bundle page 148. You were the judge in this

case as well, is that correct?

Yes.

We have Mr Tonner here, counsel, page 148, and Mr Tonner
saying - do you have that page-?

Yes.

"Legal argument for 25th May, if that is convenient. I
haven't spoken with our listing officer on that issue. I
expect that the argument will take probably a full morning
or a full afternoon. The 25th May is a Friday. I don't
know if that is convenient to the court." Then you
respond, "Well, the other judges don't like to sit in the
afternoon, but I don't mind sitting".

At the time, Mr Otty, I did tell the Chief Justice - I do
not know if he wrote it down in a note somewhere, but I
said "other judges" not "the other judges". By that I
meant, sir, that in the jurisdiction in which I practise,
which is Jamaica and Bermuda, judges simply did not sit on
a Friday afternoon at two o'clock, they did not sit when
cricket was on and they did not sit on a Friday afternoon
unless it was an emergency. In that context, I said,
"Well, other judges don't like sitting on a Friday, but I
don't mind". The reason that I did not mind, Mr Otty, was
because I did not have dialysis on a Friday afternoon. I
had dialysis on a Monday, a Wednesday and a Saturday.
Madam Justice Levers, I understand you then to be saying
that this transcript is inaccurate.

Well, in the sense that "the other", the word "the".

The word "the" should not be there.

That is right.

You say that you drew the inaccuracy of that transcript to
the Chief Justice's attention.

I explained to the Chief Justice what I meant and T

11
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thought that he accepted it, because he, too, is a Jamaica
and has practised in that jurisdiction.
Forgive me, Madam Justice Levers, did you tell the Chief
Justice that the transcript was inaccurate?
I did not say it was inaccurate, but I said the word "the"
should not have been there. It was just an addition. When
I explained to the Chief Justice, Mr Otty, it did not take
on an enormous importance. He said it was serious, I
should not say things like that, I apologised but he said
I understand, and it was in that context.
If we go to page 202, which is your response on this
point, page 202 in the core bundle, do you have that?
Yes.
On the 20th April R -v- Ming words used, "Well other
judges do not like to sit in the afternoon but I don't
mind sitting. This has been taken completely out of
context, and of course your remarks do not give me the
benefit of an explanation. It was a Friday afternoon and
it was an implied understanding I believe that I would not
sit late on a Friday afternoon. I said I would not mind.
The world over judges do not sit on a Friday afternoon
unless they have to." It is right to say in the second
sentence that you quote from that hearing in slightly
different wording to that in the transcript. You say the
words used "Well, other judges do not like to sit in the
afternoon but I don't mind sitting". But you do not in
terms say there the transcript was inaccurate. Why did
you not do that?
Mr Otty, this was an explanation I gave the Chief Justice
and I thought it was implied there that what I said, the
words used Well other judges don't like to sit, and if I
thought it would need further explanation I am sure the
Chief Justice and I would have discussed it, but since he
seemed to accept it and did not think it was mal-
intentioned, I did not go into it in any further detail.
Thank you. So you were not referring in your comments
there to any judges in this jurisdiction?

No, sir, I was not.

12
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Would you accept that a reasonable observer to this
exchange in court might have perceived you to be making a
similar criticism to the one apparent from the case of The
Crown -v- Christopher Ebanks?

No, I would not.

Again you would accept that this was one of the matters
that the Chief Justice considered to be as serious as any
other matter?

Actually I think he also accepted the fact that it was not
ill-intentioned.

Yes. He accepted it was unintended.

Yes.

But he still viewed it as serious as any other matter
because of the potential for it to be perceived as
disparagement of other judicial colleagues?

I do not know what, but after my explanation I was quite
content and happy that he realised it, and in fact we had
a laugh about it because he said that in Jamaica we really
don't sit on a Friday afternoon, and he then understood
what I meant.

I see. Thank you. The next case I would like to ask you
about is the Crown -v- Bryan, and the transcript for that
is pages 149 following of the core bundle. I would like
to start if I may be asking you if you can assist the
Tribunal on the approximate size of the Jamaican
population in the Cayman Islands?

I am afraid I cannot, but it is substantial, and also
there was, to use the Chief Justice's word, a groundswell
of complaints about Jamaicans committing crime in this
jurisdiction. It was in the newspapers the whole time, so
much so that immigration had said that if one wanted a
maid one could go to another Jjurisdiction as opposed to
Jamaica because the community here was very very very
large.

I think the size of the population in the Cayman Islands
today is of the order of 50,000.

I really do not know, sir, but in proportion to the other

nationalities here the Jamaicans were fairly large and

13
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unfortunately they appeared in court fairly frequently.
You would not suggest for a moment, would you, that this
problem of prevalence of crime afflicts the entire
Jamaican population in the Cayman Islands?

Not at all, I am a Jamaican

Let us look at the transcript. This was as I understand
it a sentencing hearing for Mr Bryan, he having pleaded
guilty to the grievous bodily harm of one man, Mr Ramoon
over whom he had driven a car I think, and to the
inflicting of grievous bodily harm on Mr Bryan's former
girlfriend, Ms Pauline Hunter. Is that correct? And the
hearing as we know from the first page, page 149 occurred
on the 14th May 2007, and the underlying incidents had
occurred sometime before in December 2005. Is that

correct?

That is right.

And we see from page 152 towards the foot of the page at
line 20 Ms Lees outlining the brutal nature of the
injuries suffered by Ms Hunter. Do you see that?

Yes.

I would like to ask you about the relevance of a number of
your questions and interventions in relation to Ms
Hunter's position, if I may.

Yes.

At page 150, beginning at line 11, you address the

position of Pauline Hunter, the victim of one of the

assaults. "Now, Pauline Hunter, is she a Caymanian"?
Yes.

Ms Lees: "She is Jamaican. (The Court) And Anthony Bryan?
(Ms Lees) Is also Jamaican. (The Court) And Ramoon? (Ms
Lees) I think he is also Jamaican. Caymanian. (The

Court) So those two are Jamaican and only Ramoon is
Caymanian?"

Now, what was the relevance of asking whether Ms
Hunter was a Caymanian?
Mr Otty, the circumstances of sentencing in this

jurisdiction is that the court can sometimes deport, the

14
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prosecution can sometimes ask for compensation orders and
also the social services people are called in frequently
to find out what the situation is about families. If, in
fact, he was Jamaican, then I would recommended
deportation.

Forgive me, Madam Justice Levers, I think that my question
was not clear. I asked you what was the relevance of
asking whether Ms Hunter was Caymanian.

I am sorry, I thought you said the other people.

No. All these gquestions that I am about to ask you are
about Ms Hunter's position.

I see. I think that I just wanted to have a complete
picture.

What relevance to that complete picture could the victim's
nationality have had?

Completeness. Just to see whether she was visiting,
whether she was living here, whether she was on a work
permit, whether she was to be deported; one did not know
what her situation was. I knew nothing about Ms Hunter at
all and, in fact, whether - I think that I was just asking
to see what I should really do with these people who
apparently were all living together and there was a
problem - emotional problems that caused this and I think
that I was Jjust asking whether she was Caymanian and the
other two Jamaican.

The issue before you on this day was the appropriate
sentence to give to Mr Bryan - is that correct - and
possibly whether or not a deportation order of some kind,
I suppose, might be made in relation to him.

Certainly, yes. But I did ask whether she was Caymanian
or Jamaican and I cannot throw my mind back now why I did
it, but I can only assume that I did it just to get a full
picture.

You cannot identify for the Tribunal any relevance of Ms
Hunter's nationality to the principal gquestions before you
on that occasion, namely sentence and possible deportation
of Mr Bryan.

Other than to say just go get a full picture of what had

15
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actually happened.

I see. Did you have any concern that your reference to
the victim's nationality might somehow give rise to a
perception of prejudice against particular nationalities?
No, not at all; certainly not against Jamaicans, because I
was a Jamaican, my children were Jamaicans, my husband is
a Jamaican and I lived there for 25 years. That is my
home. It would not even cross my mind.

Again, focusing on Ms Hunter's position, in the next
sentence on that page, page 150, you say, "So they're on
work permits here. Is that it?" ©Now, the only two
Jamaicans we have identified so far in the transcript are
Ms Hunter and Mr Bryan.

Yes.

So that must be a reference to Ms Hunter and Mr Bryan,
when you say "So they're on work permits here. Is that
it?" Would you agree with that?

Mr Otty, the transcript speaks for itself, sir, it is
2006, I was not shown it shortly thereafter - I am sorry,
2007 - I was not shown it shortly thereafter, I really
cannot tell you what I meant by "so they're on work
permits", but it appears that it must be, because if Ms
Hunter is Caymanian, the other two people must be on a
work permit.

No, Ms Hunter was a Jamaican.

Oh, she was Jamaican.

She was Jamaican, Mr Ramoon was the only Caymanian.

I see. In that case it must be the Jamaicans I am talking
about.

Yes. Just on that last point, I am not sure that it is
correct to say that you were not shown this transcript
nearer the time, because this hearing was 14th May 2007
and we know that you received a memo from the Chief
Justice in which this case was amongst those raised on
24th May 2007.

But, Mr Otty, if I had not taken great cognisance of this
particular transcript, I probably had done six or seven

other chambers matters, judgments, and you are asking me

16



O I o O b w NN

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

now to throw my mind back, even on 29th May, to what I did
two weeks ago and why I did it. I am endeavouring my best,
but I can only say to you that I must rely on the
transcript as well as you.

A similar question as in relation to her nationality. Are
you able to assist the Tribunal in providing any
explanation for the relevance of enquiring as to whether
or not Ms Hunter was on a work permit?

Yes, sir, because, if I felt that Mr Bryan deserved ten
years and if Ms Hunter was not an appropriate person to be
in the Island, immigration policy is that the courts can
report people who they think should not be part of the
community, not necessarily in an instance like this, but I
have on several occasions felt that people who come before
me should not, perhaps, have their work permits extended
because they have provoked a situation, but they are not
necessarily accused, so for that reason I tend to want to
get a full picture of everything in my court. Now, it may
not necessarily be relevant to the case at hand, but it
may be relevant to the position that I take as to whether
I report it to immigration or not.

Well, I am asking you, particularly, if I may, Madam
Justice Levers, to focus on the case at hand and I would
like you to do what you can to assist in relation to the
case of the Crown against Bryan.

Yes, I am trying.

I would be very grateful if you could identify for the
Tribunal whether you can recall any relevance of the
question whether or not Ms Hunter had a work permit to any
of the issues before you on that occasion?

Yes, the issue before me - the issue to my mind was
whether she was a suitable person for the community; in
that circumstance, I asked the question.

And it is for that reason that you asked the question, as
best you can recall?

Yes, but it certainly was not prejudice or bias in any way
against anybody.

Did you explain that to the Chief Justice?
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I am sure I did. The Chief Justice and I - I do not know
if I explained it in writing, but the Chief Justice and I
had a very, very good relationship. When he gave me this
transcript, he came over and he hugged me and he said, "I
want you to be calm. I don't want you to be upset. I know
you're going to be upset over the weekend". He said,
"Come and see me on Monday morning and we will talk". When
I was in tears, he came over and he said, "Leave this". I
then said to him, "I can't leave it, I am going to see Mr
Alberga", which I did. So in the circumstances where you
are asking me whether I explained it to the Chief Justice,
I am sure that I did, verbally, but I would like to look
at my response.

By all means, let us look at what you say in writing. It
begins at page 198. This is your memo of response to the
Chief Justice written on 4th June, so about two weeks
after you had received the memo from the Chief Justice
setting out his concerns.

Yes.

By this stage you had advice from Mr Alberga and I think
counsel in London - is that right?

Well, counsel in London were very busy and could not get
back straightaway. I believe Mr Brodie was in Venice on
his boat and so he did not want to be disturbed, but
certainly Mr Alberga stepped in and assisted me.

Yes. Now, Madam Justice Levers, you address the case of
the Crown against Bryan at page 200.

Yes.

And in the first section you are dealing with the position
of Mr Bryan and your remarks relating to him.

Yes.

You set out there what the Chief Justice has said. You
make a number of comments about the explanation of the
words "These people", which I will come to in due course.
Yes.

But then beginning at the foot of that page, you say, "I
dealt with the accused as I thought fit, giving him ten
years for the fact that she was nearly beaten to death. It
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was a domestic violence issue and I was anxious to
ascertain whether she was living with him and how the
quarrel developed in order to assess whether there was any
provocation or contribution to the assault. It was because
I found that there was none on her part that I gave him
ten years".

Yes.

You will see there that we see no reference to you having
actively considered at this hearing the possibility of
reporting Ms Hunter's status to the immigration
authorities on the basis that she might be an unsuitable
person to remain in the jurisdiction.

Well, that was very simple, because I was responding to
the Chief Justice's remarks and that question did not
arise, he never asked me why did I -- the gquestion that
was asked of me as you will see from the side of the paper
is "these people”" and nothing to do with whether Ms Hunter
was Caymanian or not.

I am not sure that that is right. If we go back to the
memorandum that the Chief Justice sent you at page 186 we
see the Chief Justice's observations set out.

Yes.

I am just going to pause while the stenographer's
microphone is reinstated. I do not think it was your
fault. If you go to page 186 under Chief Justice's
observations, it is quite clear, is it not, that what the
Chief Justice's concern about is your comments about both
the female victim and the defendant and he refers to
gratuitous disparagement of the female victim, slurs on
her character which was in no way in issue in the
proceedings. She was nearly beaten to death, suggestion
of ethnic bias against her and the defendant.
Inappropriate judicial comment.

Which is why I explained the word to these people, but
this does not give in my humble opinion rise to why I
asked the question is she Caymanian.

So you did not understand the Chief Justice to have any

concerns about the relevance of those gquestions that you
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had asked?

No, and he seemed to be separate. He certainly did not
raise it as a further question that needed explanation
when I sent my response.

And when I initially asked you about this you referred
back to the Chief Justice's concerns as articulated in the
manuscript comments that he put on the transcript, and if
we go back to those on this particular question at page
150 you will see that he is in fact expressly raising the
question of relevance as to your enquiries in relation to
Ms Hunter.

Certainly and that is why --

I am sorry, pausing and make sure we are on the same page,
page 150.

Yes.

And you see in the right hand column he has written in the
words Why is this relevant. The Crown has not raised it.
I think that is about Ramoon and if you see I say right
against column Ms Lees, I think he is also Jamaican, that
does not reflect on Ms Hunter, that reefers to Ramoon as I
read it, sir.

Look at the next two sentences. "So those two are
Jamaican and only Ramoon is Caymanian", and we have
already agreed that that must be a reference embracing Ms
Hunter.

That is right, yes.

And then you intervene, "So they are on work permits here,
is that it?" And again we have already agreed that that
must be a reference embracing Ms Hunter?

Yes.

And we see the Chief Justice's comment alongside, "Why is
this relevant, the Crown has not raised it".

Yes. I have told you the relevance of that as far as I am
concerned, it was the appropriate sentence to give for
people on work permits, but as far as Pauline Hunter was
concerned I just wanted the whole picture and that was

all. There was no bias, no prejudice as I clearly
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explained to the Chief Justice. Both in writing and
verbally.

Did you ever become aware that the Chief Justice was
concerned about the suitability of Ms Hunter, or the
remarks you had made at this hearing, apparently throwing
into question the suitability of Ms Hunter to remain in
the Cayman Islands?

We talked about it afterwards when I was in his chambers,
but it did not appear to be a huge factor in his mind, nor
did it occupy much of our conversation or our exchange of
letters. All he said to me was this could be perceived as
such so be careful, and I said Yes, I would be. The Chief
Justice came to see me after he wrote the letter to me,
the last letter, where he said a word to the wise.

Do you recall him setting out in writing that he was
particularly concerned about the remarks you had made
calling into question the suitability of Ms Hunter to
remain in the Cayman Islands?

I do not recall that.

Could you go to page 208 in the bundle which is his
response to your memorandum.

Yes.

At paragraph 5 where the case of Bryan is addressed.

Yes.

"A further example of my lack of assurance in this regard
is your treatment of the matter of the Crown -v- Bryan.

It is clear from the transcript in that matter that you
sought to question not just the suitability of the
defendant to be in or to be kept in the Cayman Islands,
itself not a matter raised with the court, but that of the
victim complainant herself as well." And then he directs
you to the transcript.

Although I did not say it in writing I clearly must have
said it to him verbally as I said previously, and he then
responded, and I took his point and I do not believe I
have involved myself in any form of immigration matters
since then.

In the case response put in by Mr Eadie Queen's Counsel
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which you find at page 524, the case of Bryan is also
addressed.

Yes.

At paragraph 60.

Yes.

In relation to the Crown -v- Bryan there is a suggestion
that the outcome was in some way influenced by racism.
That is both objected to and denied. There is nothing
unusual or racist in seeking to establish the
nationalities of those involved. 1In particular the
antecedents of the convicted person and social factors are
relevant in considering sentencing. The transcript shows
that Levers J asked about the nationalities of those
involved, not that she was particularly concerned to do
so. A judge is also properly entitled to seek to obtain
as full a picture of the events on which a person is to be
sentenced as possible, including the various relationships
in play. As part of that the judge is entitled to explore
as relevant to sentencing the relevance and motivations of
those involved in the incidents, including the victim's.
The remark I tell you this woman was spreading her
goodwill around - and we will come to that - Yes? read in
context was intended to be a summary of the incident as
perceived by the victim, not an expression of a conclusion
reached by Madam Justice Levers. There are references in
the transcript to a particular problem before the courts
at the time, namely the number of Jamaicans who had come
to Cayman and involved themselves in violence. The
remarks quoted are not indicative of racism but rather on
this fact of Jamaicans having come before the courts for
crimes of violence. ©Nor is there anything inappropriate
about noting the fact that the prisoners in Cayman prison
could be expected to be treated with considerably less
harsh conditions and so forth. Accordingly at their
highest the remarks relied upon might be thought at least
in some parts not to be of particular relevance to the
ultimate sentencing decision.

We do not see there y either
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MR BRODIE: Go on, please.

MR OTTY: I am sorry. "However, they are not indicative of

)

improper or racist conduct still less decision making by
Levers J".

Now, we do not see there, do we, set out the
explanation for relevance that you have given just now
that you were considering the possibility of referring Ms
Hunter's position to the immigration authorities.

May I take you to paragraph 8, please, Mr Otty?

By all means, yes.

It is emphasised that this the response has been prepared
in a short time scale. "It has also been prepared without
the opportunity to speak to a number of those involved in
the administration of justice, who would be likely to be
able provide assistance. This course has been adopted
because the Chief Justice in his letter to Levers J dated
23rd July 2008 has expressed concerns that there should
not be what are described as potentially inappropriate and
embarrassing contacts with other persons who may be
involved or directly affected by the complaints. At this
stage and respecting the Chief Justice's position, Levers
J has, therefore, not sought to approach such people or to
adduce any such evidence. This response should
accordingly be regarded as a provisional one". And, Mr
Otty, I have to say to you that Mr Eadie was not there, he
was with you in Gibraltar at the time, and this was done
by email, because I had this hanging over my head and,
accordingly, full instructions, although given, could not
be implemented in writing or put down in writing and sent.
Therefore, we had this proviso, which I was very keen to
have.

Yes. I entirely accept that the document was described as
provisional in response. Can we go back to the Bryan
transcript itself?

I am sorry, what page is it?

Page 151, where there is the next passage that I wanted to
ask you about. Line 23. You see we are still on the

subject of Ms Hunter. Do you have that?
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Yes.

You say, "Where is she now? (Ms Lees) She is still in the
Cayman Islands. (The Court) Why hasn't she been sent
home? Oh, she has married a Caymanian, is that it?" We
see again the Chief Justice expressly identifying in his
manuscript comments to the right that this is a matter of
concern to him, because he is saying, ""Why is this a
concern of the court".

Mr Otty, I am not doubting the fact that the Chief Justice
was concerned with this transcript. He has pointed out
several factors which he was not happy with. I have,
therefore, responded as best I can and, being guided by my
Chief Justice, I have not repeated those sort of gquestions
in court again, so every line that you can point to in
this transcript showing the Chief Justice's dislike for
what I have said, I have said I also accept that I was
performing as best as I could. There is absolutely - and
I say this on ocath - no question of prejudice or bias
whatsoever and I have endeavoured my best not to even
appear to be like that or ask similar questions as I did
in this case ever again.

Thank you, Madam Justice Levers. Would you accept that
remarks such as these at least give rise to the risk of a
perception on the part of a reasonable observer that the
court might be prejudice against a particular social
group?

Once again, if it occurred very frequently, but not once
in five and a half years - well, if they were in court on
this occasion.

Yes.

And whoever was in court on this occasion and took offence
to it, I sincerely apologise, because, as I have said,
there is no question of prejudice or bias when I am now a
Jamaican and my entire family is Jamaican - and I intend

to retire in Jamaica.

MR OTTY: Madam, can you help me? Can you go to the top of page

A.

1527

Yes.
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Did you think before you asked that gquestion that she was
unmarried?

My lord, I

Yes or no?

Yes, I thought she had been married before.

An unmarried Jamaican victim. What was the purpose of "Why
hasn't she been sent home?" Why were you asking why has
she not been sent home?

Because I thought, sir, that her lifestyle, perhaps, was
not what it should be here, but, as I said, on reflection,
I would not have asked that question, but at the time I
was trying to get a full picture. It may have been

phrased inappropriately.

MR OTTY: Continuing down the rest of that page, you make a

@)

series of further enquiries about Ms Hunter's marital
status.

Yes.

I take it that you would make the same comment in relation
to those that you have just given to Sir Philip.

Yes.

Page 154, still so far as Ms Hunter is concern, we have
the court at line 14, "I mean, I don't know what she
does", this is referring obviously again to Ms Hunter. "Is
she working here?" And Detective Inspector Bailey, who

happens to be in court, says, "She is about to get

Caymanian status". You say, "What do you mean about to get
Caymanian status?" He says, "She has residency with
naturalisation”". And you say, "Lord. But can't somebody

object? I mean, what is a woman like that doing getting
Caymanian?" We have the Chief Justice's observation,
"What business is this of the courts?"

I told you what my thinking was, sir, and it applies to
the things that I have said. As I said, when I was guided
by the Chief Justice and told not to do it like that, I
certainly have not ever even questioned the reason why
somebody should be here ----

This was

- 1n a criminal matter.
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I am sorry, I did not mean to interrupt.

Not at all.

This was a female victim of a very serious assault.

Yes, sir.

Who was not present in court - correct?

Yes.

And she was not represented in court and you appear to be
passing a judgment here on her moral character by the
words "What is a woman like that doing getting Caymanian",
and presumably going on to say "status".

If the appearance is there, I cannot doubt it, but, as I
say, this was one case that I did and the Chief Justice
pointed it out to me and I am sorry, I apologise to the
lady in question if she was offended, but I certainly did
not mean it in that way.

Are matters of residency and status matters of particular
sensitivity in a jurisdiction as small as this one?

Not necessarily sensitivity, but most people would like to
get permanent residence because of the benefits that one
can get in an island like this. Most people would like to
get Caymanian status, because of the benefits one gets in
an island like this. Immigration is extremely strict now
and it is not easy to get Caymanian status or permanent
residency.

Would you not, therefore, accept that it is particularly
incumbent upon a judge when making public remarks which
touch upon issues of residency and status to show care ---
Yes, definitely.

- in doing so?

Definitely.

Would you accept that on this occasion, at least, you
failed to do so?

Yes, I have apologised to the lady and I said that when
the Chief Justice pointed it out I have not repeated it.
Page 155. There you intervene again in Ms Lees'
submissions. You start off at line 2 responding to the

officer. He has said, "She is married. She is married".
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And you say, "No man, officer, if she was married, she
would not be with this man. (Ms Lees) My lady, I don't
know if there is any suggestion that she has brought on
these injuries". And then you, the court, "Well, you're
married, you live with this man, you know, and I bet you
he has beaten her before but she sticks there, you know. I
mean, the only way she is getting permanent residency and
all this sort of thing if she was married to a Caymanian.
Having made use of him now, she has gone on to her own
kind." Why did you consider it appropriate to speculate
as to whether Ms Hunter had been beaten before?

10.30

A. I cannot tell you why but I was also mindful of the fact
that there could be provocation, but that is not to
justify the remark. I can only explain to you that
provocation was on my mind. I have already apologised to
the lady and that is the best I can do.

Q. Was provocation raised with you as an issue by defence
counsel?
A. In criminal matters, Mr Otty, even if it is not

necessarily raised but it is alleged --

THE CHAIRMAN: Please answer the question, madam.

A. No, it was not raised.

MR OTTY: In the same passage what did you mean by "having
made use of him now" in the lines at 13 and 147?

A. I cannot tell you now, Mr Otty but as I said this entire
case was perhaps not my best, I apologised to the lady and
that is the best I can do.

Q. We get a clue from the previous line where you say she was
married to a Caymanian, having made use of him now she has
gone on to her own kind. Are you perhaps suggesting there
that she used her marriage to a Caymanian to enhance her
status here and having obtained that benefit she was
moving on?

A. I am afraid that is one interpretation to be put on it but

I cannot tell you what I mean at that time.

You cannot recall?

A. No.

@)
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What did you mean by the words "She has gone on to her own
kind"?

I am afraid I cannot tell you that either, Mr Otty, now.
You cannot recall who the kind you were referring to?
Whatever I said and if it was offensive I can only
apologise.

Page 157 we have Mr Miller at line 9, and he is referring
to the other victim of the assault, Mr Ramoon and says
"And certainly there is a suggestion that he himself,
certainly a suggestion from the defence, that he himself
was Jjealous of this relationship between Anthony Bryan the
defendant and Pauline Hunter". You then say "I tell you,
this woman was spreading her goodwill around. Yes?" Do
you see that?

Yes.

And we have the Chief Justice's comments alongside which
are then mirrored in the memorandum we have seen,
gratuitous disparagement of victim in public by the
court".

I already responded to the Chief Justice and I am telling
the Tribunal this is not the proudest of my cases. I have
apologised to the lady and we can go through it line by
line, Mr Otty, and I can only say to you, if I have
offended the lady or I was inappropriate, I apologise.

The Chief Justice has told me that I was wrong and I have
heeded his advice.

You see, Madam Justice Levers, in your explanation to the
Chief Justice, you explain the remarks you made by
indicating that you were enquiring as to the possible
issue of provocation, essentially, or contribution. Here
you appear to be expressing a firm conclusion of your view
as to Ms Hunter's conduct. "I tell you this woman was
spreading her goodwill around".

And the gquestion is, "Yes?" afterwards.

The question is "yes?" afterwards.

As I say, Mr Otty, I am not proud of this case. Whatever I
have said in this case all I can tell you is that I assure

you there was no bias or prejudice and I explained to the
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Chief Justice as best as I could.

You have described these remarks as overzealous in your
written response to the Chief Justice. Would you now
accept that that is rather to understate the
inappropriateness of these remarks?

I think that the comments were certainly far too - they
ere overzealous, but, if you are talking about
inappropriateness because you feel it was prejudice or
bias, no, sir, I was not, but they were not what I would
call exactly appropriate.

Let us leave aside the question of actual bias or actual
prejudice. You would accept that these remarks, I think,
would give rise to a reasonable perception of prejudice?
Oh yes, certainly.

And in that regard it is perhaps something of an
understatement to merely describe them as overzealous.
It depends on how you look at it; I suppose, zealous is

also a part of the feature in these questions, but I have

agreed with you that I would have preferred that I had put

these questions in a different way and I have agreed with
you that they were, perhaps, not the best way to handle
this case. And I do apologise to the lady. I have been
advised against that sort of question and I have followed
the advice.

You see, at pages 200 to 201, if you go back to that, in
your written response to the Chief Justice, the

penultimate line on page 200 is where the word

"overzealous" comes from and that is in relation to "these

people", which I will come to. Then we go on to deal with

the position of the victim itself as you do and you say,
"it was a domestic violence issue and I was anxious to

ascertain" and so forth. That is the passage that we have

seen. There is no acknowledgement there that your remarks

in relation to the female victim were inappropriate at
all.
I did not think at the time that the Chief Justice was

necessarily asking me for an explanation as to that,

because he did say to me, and he said it here to you, too,
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he said, "read this and we will discuss it". So my
response in writing was just as an overview of my response
and then we did discuss it together and we came to a
conclusion.

I would like briefly if I may at the passages concerned
with the defendant, Mr Bryan, in this transcript. If you
go to page 153 of the core bundle, lines 11 to 14, Ms Lees
has just referred to the medical cost involving the
treatment of the victims of the assault and then you
intervene, you say, "You see, Ms Lees, these people get
away with it. They don't come here and have a savings
account, they send it all back home. So what are we going
to do? And even if I sentence him to 50 years in prison,
it is not going to make 8,000. (Ms Lees) Yes, my lady,
that is why I say ..." Then you again, "This is - I just
wonder why Cayman has to feed these people? We must get
some arrangement where they go back and do time in jail
there. Why should we keep them here?" Who were you
referring to by "these people"?

The criminals.

Jamaican criminals in particular?

No, not necessarily, but criminals who come here and
visit, and we have plenty of them.

So in line 22 when you say, "we must get some arrangement
where they go back and do time in jail there", where were
you referring to by "there"?

Anywhere in the world, sir, where they came from.

I see. You return to this theme at page 161 of the
transcript, line 3, we have Mr Miller's submissions. Do
you see that, "Mr Bryan, like many people from Jamaica",
do you have that?

Yes.

"Mr Bryan, like many people from Jamaica, has obviously
come here in order to work and send money home, as you
have indicated, and actually try to make something of
himself. He had a profession, he had a trade". And then
you carry on, "But this is the problem I have, they don't

make anything of themselves, it is all about money. They
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come here, they make use of the country and then they just
send their money back. They don't - they speak to each
other, they don't integrate into the community and they
bring their violent ways with them. This is the problem,
Mr Miller. This is why we run away from Jamaica, because
of the violence. And what are they doing to this beautiful
island now? The same thing that they do to Jamaica in
Jamaica. It really saddens me because they have a golden
opportunity to improve themselves here, you know. (Mr
Miller) Yes".

So it is clear from this that in this passage you are
referring to Jamaican criminals in particular - is that
correct?

Yes, sir, because Mr Miller brought in the Jamaican aspect
of it and I then addressed it, but, if it had been any
other part of the world, I would have the same sentiments.
We see the Chief Justice's comment, "'They?'

Disparagement of ethnic groups, inappropriate judicial
comment, reveals bias and prejudice?"

Again, would you accept, setting aside actual bias
and prejudice for the moment, would you accept that to the
reasonable observer these remarks might give rise to a
perception of prejudice on the part of the court against a
particular social group?

No, sir, because, i1if a criminal comes to visit a country
and they have no money, they do not integrate into
society, it is my view that they should not be violent,
visitors should not be violent, visitors should be
ambassadors for their country abroad and, in that context,
I would say that I would not endorse violence from any
visitor at all, so this particular passage, no, I would
not agree with it.

You appear here to be bringing in as relevant to the
sentencing approach to take to Mr Bryan your perception of
a widespread problem of criminality on the part of
Jamaicans coming to the Cayman Islands. Is that fair?

No, it is not. Mr Miller brought Jamaica into it and I was

just saying that anybody who comes into the country and
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does this should not be encouraged.

Well, Mr Miller brings the point of Jamaica in by way of
mitigation, by saying that, "like many people who come
from Jamaica, he has come here in order to work and he
sent money home and he has actually tried to make
something of himself". You then appear to be rejecting
that submission by reference to your perceptions as to a
widespread problem of criminality amongst the Jamaican
ethnic group. Would you comment on that interpretation of
these words, please?

It can be perceived as such, I suppose, but I certainly
did not mean it in that way.

I am not suggesting you meant it in that way, but you
would accept that it could be perceived as such?

Yes.

And for that reason you would accept, I assume, that it is
an unwise comment for a judge to have made in a public
court.

Yes, yes.

SIR PHILIP OTTON: Why was it unwise?

A.

Sir, because apparently what I said has been perceived as
bias and prejudice and I certainly would not like to be
perceived as biased or prejudiced. I have in my entire
legal career tried to do the best I can for the people who
come before me and the people who work with me, so it is
unfortunate what I have said in this particular case -
after all my years on the Bench - to be considered to be
biased or prejudiced. In those circumstances, it was

unwise.

MR OTTY: And you would accept that it was fair, at least, for

the Chief Justice to raise, as he did in his manuscript
comments alongside this passage, the question, at least,
that this illustrated inappropriate judicial comment
revealing bias and prejudice?

Certainly.

Thank you. Pages 162 to 163 in relation to Mr Bryan
still, line 19, do you have that on page 1627

Yes, sir.
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A.

"But the tragedy is of sending him to prison in Cayman is
it is 1like giving him a holiday at a hotel. Because, if he
went to prison in Jamaica, trust me, it is a different
story. As a private practitioner, I have been just to
lock-ups to see people, Mr Miller, and you open the door
and you don't see the difference between the door and the
cockroaches. No, really, I am very serious about it.

Here when I send them to prison, what does he get, one
third off". And you carry on. Mr Miller tells you it is
five ninths. You carry on at line 9, "Oh, he will have to
serve. Four ninths off? Well, and what, he will get
excellent food. I am sure he is going to get exercise,
body building, anything you want, to study, you know? And
I am not sure about the other, alcohol and that sort of
thing, whether that goes on, too. But it is like a holiday
here. I don't know what to do with people like this. Yes,
Mr Miller, perhaps you can help me. Maybe you can help
me". The Chief Justice's comment, "Is that to suggest
that imprisonment in Cayman is useless because it is not
as degrading as in Jamaica?"

Now, your responsibility at this hearing was to
decide the appropriate amount of time for which Mr Bryan
should be deprived of his liberty. That is correct, is it
not?

Yes.

And it was entirely irrelevant, would you accept, to
suggest that it - well, I will put it differently. Would
you accept that these passages suggest that you are
somewhat disappointed that he is not going to be serving
his sentence in less congenial conditions than those which
exist in Cayman prisons?

It could appear like that, but it was not meant like that.

THE CHAIRMAN: Well, how was it meant?

A.

Sir, what I was thinking is, if he was going to spend it
in a less comfortable surrounding, I would give him,
perhaps, five years, but in these circumstances I gave him
ten and that was thinking, sir, at the time.

You are saying that you gave him a longer sentence in
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order to take account of the fact that the circumstances

would

A. No, because he was getting five ninths off, sir, that is
why I gave him, because in Jamaica I think they give much
less off.

Q. I see, so you are saying you paid regard to the extent of
the remission?

A. Yes, sir.

Q. In determining what sentence you considered to be
appropriate?

A. Yes.

SIR PHILIP OTTON: Did you not know that already?

A. No, I did not, actually, I thought that, in fact, they

were getting less time off for good behaviour. Apparently
it had been changed, I am not gquite sure when, but I was

surprised to hear that it was five ninths.

MR OTTY: Thank you, Madam Justice Levers. I did not have any

more questions on that case unless the Tribunal

THE CHAIRMAN: So be it. We will break now, Mr Otty, until five

THE
MR

O O R

past 11.
(Short Adjournment)

CHATIRMAN: Yes, Mr Otty.
OTTY: Madam Justice Levers, are you comfortable?
Yes.

If you could turn to page 335 in the core bundle, please.

This is a memo relating to the case of Crown -v-
Parchment written by you to the Chief Justice on the 20th
November and it runs on to page 336 and we see it was
copied to Cheryl Richards who I believe at the time was
the acting Solicitor General. Is that correct?

She is now the Solicitor General, and I think she was
Solicitor General then.
Thank you, and Mr Sam Bulgin Q.C., the Attorney General.
Is that right?

It is pronounced Bulgin.

I am sorry, the Attorney general.
Yes.

And in this memorandum you are making allegations of
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professional misconduct against crown counsel appearing in
criminal proceedings before you in October 2007. is that
right?

In that I am, but

I am sorry, I did not mean to interrupt you, Madam Justice
Levers.

I unhesitatingly apologised to Mr Hutchinson. She is
somebody I admire and I believe Mr Brodie started in his
opening with that.

He did, you are absolutely right.

And it was completely an oversight. I should have called
for the transcript before I did it. She is somebody who I
admire very much as Crown counsel, as I do defence counsel
in the matter, and I unhesitatingly apologise to Ms
Hutchinson.

CHAIRMAN: Madam, it is convenient that you answer
questions and do not make speeches by reference to
documents which are put before you.

Yes, sir, I just thought I should apologise first.

OTTY: Madam Justice Levers, in this document you describe
Ms Hutchinson's conduct as very unsatisfactory.

Yes.

And you characterise it as conduct having the potential to
reflect badly in the dispensation of justice in the Cayman
Islands. That is also correct?

Yes.

In the concluding passage on page 336.

Yes.

And you accept now as you have indicated that the
transcript of these proceedings shows that the complaint
that you made against Ms Hutchinson was entirely ill
founded.

Yes, sir.

Did you raise any of the concerns you had with Ms
Hutchinson before making your complaint to the

AKIWUMI : and the Attorney General and the Solicitor
General?

No, sir, I did not.
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Would you now accept that you should have done?

Yes, sir, I would.

You have already indicated that you made no effort --
well, did you make any effort to obtain the hearing
transcript or tapes for this hearing before making the
complaint?

No, sir, I did not.

And you have already fairly indicated that you accept now
that you should have done?

Certainly.

When you discovered your error in relation to Ms
Hutchinson and the conduct of this case, when you were
sent the case summary preceding the establishment of this
Tribunal --

That is right, sir.

Which was in July of last year.

That is right.

As you have indicated Mr Brodie made a handsome apology to
Ms Hutchinson on your behalf in his opening submissions,
which you have just echoed before the Tribunal. Did you
make any effort to make such an apology to Ms Hutchinson
at any point in the ten months that have elapsed since
July 2008 when you discovered that your allegations were
ill founded?

I wanted to but I was advised against it by my attorneys
before the matter was before the Chief Justice.

I certainly do not want to trespass on any matters of
privilege, Madam Justice Levers. I would like to turn now
to the other criminal proceedings in respect of which
complaint is made, and I will deal separately —---

BRODIE: Would your Lordship deal with this, there is a
telephone going off. It has gone now.

CHAIRMAN: Thank you, Mr Brodie. The Tribunal will seek
to take sterner measure against those who allow their
mobile telephones to sound off in the course of the
hearing. Yes, Mr Otty.

OTTY: I will deal next, Madam Justice Levers, if I may

with the other criminal proceedings in respect of which
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complaint is made and then I will deal separately with the
family proceedings. The first of the criminal proceedings
that I wanted to deal with was the case of the Crown -v-
Irvelyn Bush and the transcript for that case you will
find in the core bundle at page 238 and following. It is
an extract from the transcript. Do you have that?

Yes.

As has already been indicated in the evidence given in
relation to this case, the case concerned prosecution of a
young woman I think for unlawful possession of a firearm
carrying at that time a mandatory ten year sentence in the
event of conviction. Is that correct?

That is right.

Mr Brodie repeatedly suggested to Ms Rouse in criticising
her conduct in relation to these proceedings and the
complaints against you, repeatedly suggested to her that
in a case of this nature --

Ms Rouse?

Ms Rouse. He repeatedly suggested to her that in a case
of this nature it was a humane thing for a judge to look
to see whether the prosecution really must succeed and for
the record the reference to that is Day 2 page 14 lines
23-25. He also suggested to Ms Rouse that it might be
legitimate for a judge to see "if there were ways and
means in which the prosecution may not succeed". That was
day 2, page 15 lines 27-31. Mr Brodie having put those
points to Ms Rouse I wanted to ask you whether that was
how you had approached this case.

No, sir, I did not approach it that way. I approached it
to test the evidence as best as I can, but I also had
concerns about giving a young woman ten years in prison,
but I approached it in the way that because of the
mandatory nature of the sentence I wanted to test the

evidence as much as I could.
You will accept I think that the mandatory nature of the

sentence was a matter for political debate and legislative

intervention?
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Of course, intervention, but as a human being I was
concerned to give a young woman with a baby ten years
unless I was satisfied that the evidence was definitely
against her.

It was not the question of satisfaction as to whether the
evidence was definitely against her a matter for the jury?
Of course.

Rather than for you.

Of course it was but whatever steps I took I took within
the law to ensure that when I was addressing the jury I
put the whole picture before them.

You wanted to put the whole picture before them?

Yes.

What do you mean by the whole picture?

I think that this is a case in which I visited the crime
scene.

It is, yes.

I did not know the area at all myself and wanted to ensure
that I would not put or suggest putting any defence that
perhaps was not there, I went to see the crime scene
myself. I did not know the area at all, and I wanted to
see it before I wasted court time taking the jury there.
In those circumstances I normally do not visit the crime
scene, but I think this influenced me to ensure that I
visited the crime scene so that I could put exactly where
the gun was found etc. to the jury, understanding it in my
own mind.

I think you said you wanted to be sure before putting or
suggesting any defence to the jury, you wanted to be sure
of the facts.

Well, not the facts but what I was talking about.

You wanted to be sure of what you were talking about?
Yes.

Surely the question of what defence was to be put to the
jury was a matter for defence counsel and not for you.
Certainly, and on the facts of the case if I had thought
that there was a defence, like for example in a murder

case 1f there is a manslaughter defence, and the young
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defence lawyer does not see it, and I called him into the
chambers and suggested perhaps that this could be a
defence, which is what I did but they did not agree and I
said to myself that is it, and I suggested to both
counsel, they did not agree, and we went on to the jury
without what I perceived would be a defence.

But you decided to visit the crime scene without first
informing either counsel of your intention to do so. That
is right, is it not?

Yes, because I wanted to understand the area. That
particular area is not somewhere where one would frequent
and I wanted to see whether it was worth even mentioning
going to the crime scene, so I just took a drive with the
clerk of the court who showed me the general area of the
layout of the residence.

Do I understand you correctly to say that you did not want
to trouble either counsel with this matter until you had
yourself inspected the crime scene?

I did not inspect the crime scene, I just looked at the
area where the house was, and it said the house was on
stilts. I had never seen a house in Cayman on stilts, but
in fact it was just on blocks, and I just went and took a
drive around there. I did not enforce my views of the
crime scene on the jury, I did not address the jury on it
without taking them there and counsel.

Why did you not first raise the matter in chambers with
counsel and say that you felt this area of uncertainty and
you wanted their views on whether it would be helpful for
there to be a visit to the crime scene?

I did not think it was relevant to raise it first because
I was not going to enforce my views or any knowledge I
gained on any party until I decided whether it was worth
seeing the crime scene. It did not prejudice anybody at
all by my taking a drive around there.

On any view these were serious criminal proceedings given
the length of sentence at stake.

Yes.

Would you accept that it is unconventional conduct on the
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part of a trial judge presiding over such serious

proceedings to visit the crime scene without first
informing counsel in the case?

No, sir, because I was looking at the area. I did not get

out of my car, go to the house, look at anything at all.

I just took a drive in the area to see where these houses

were and had never seen a house on stilts before in Cayman
so I just took a drive. I asked no questions of occupants

of the house, no one saw me, nobody.

CHAIRMAN: It either had some relevance or it did not. If
it was relevant why did you not inform counsel that you

were going to do it?

I was not sure that it was going to be relevant until I
saw the area, sir.

OTTY: Have you ever in any other criminal proceedings

visited a crime scene without informing counsel in the

case prior to doing so?

I would not say visited a crime scene. I have taken a

drive along a place called Dog City which was inside, I

had never been in there, and I have taken a drive along an

area called Dog City, not necessarily to see any

particular crime scene but to just get a feel of the area.
It was at night, the incident that took place, and I just

decided to go there in the day because I had just arrived

in Cayman and I was not sure what they were talking about.

When you decided to make this wvisit did you have in mind a

particular defence that you thought might need to be

raised?

No, not at that time.

You were not concerned to investigate whether a defence of

planting of the weapon might be open to the defence?

Not at that time.

Had you not read an article in a newspaper about such

practices in Jamaica?

No, actually I had done a case called Queen -v- Jobe

Arthur Davies which had subsequently been reported.

At the time you paid the visit you have described, the

visit prior to informing counsel, you say that you had no
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particular defence in mind that might need to be put to
the jury.

It was just said that the house was on stilts and in a
particular area where I had never been before.

Did there come a point at which you read an article in a
newspaper about practices of planting of evidence in
Jamaica?

There was a particular case that was reported, not in
Jamaica but in Bermuda.

Do you ever recall referring to reading about guns being
planted in Jamaica in your explanation of matters to
counsel?

If it is said Jamaica that is inaccurate, it is Bermuda.
I would like to be clear about what you actually did on
this excursion if I can put it neutrally before mentioning
it to counsel in chambers. You say you took a drive
around the area and you were intrigued to see a house on
stilts which you were not aware of. Did you wvisit the
house --

I did not, no.

-—- where the gun was found?

No, I did not wvisit the house, but if I can explain, the
road is -- if the road is my table the house is where you
are and you can see directly from the road at the house.
So it is wvery near. Did you need to get out of the car?
No, but I think my clerk to the court got out of the car
to help me reverse.

To make sure you did not hit anything?

Yes.

And having visited to that extent at least did you form
the view that the gun, the subject of the proceedings,
might have been planted?

No, I did not form the view that it might have been
planted, but I did form the view that because it was on
stilts and because the police having gone straight to it
and found it and then stopped looking, the defence could
have a defence of plant.

So you formed a view that the defence could have a defence
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of plant.

I thought it might be a possibility, Mr Otty.

So would it be fair to say that you had formed the view
that the gun might have been planted?

No, it would be very fair to say that I formed the view
that the defence could have raised, if they had certain
other facts, a defence of plant.

Could you turn to bundle 1, the principal witness
statement bundle. and go to tab 29 in that bundle where
you will find the witness statement of Ms Lees who has
given evidence to the Tribunal.

Yes.

If you go to paragraph 10 of her witness statement she
addresses this matter and she says Mr Dixey and I were
called to Justice Levers' chambers at around 4 pm. Do you
recall calling counsel to your chambers around that time?
I really do not recall what time it was.

Do you recall in any event calling counsel to your
chambers to discuss a matter?

Certainly.

And she then goes on to say, "Justice Levers informed us
that following the oral evidence of PC Chong she had
visited the house where the gun was found and had formed
the view that the gun may have been planted."

That is very loose language because I had not visited the
house, I had visited the area as I told you. I did not
get out of the car and after seeing the stilts I thought
perhaps it was very similar to the case in Bermuda and it
could be a plant.

And so you had formed the view that there could be a plant
in this case?

I formed the view that because of the circumstances and
the way the house was built and the fact that the police
went straight there and stopped after they found the gun
there could have been raised, 1f other circumstances were
there, a defence of plant.

So one of the factors in your mind which indicated at

least a potential for a defence of plant was the fact that
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the police when they attended the crime scene had found
the gun and gone straight to the gun and stopped searching
essentially. 1Is that right?

Yes, as I recall I was a little suspicious about it
myself. I did not enforce my views on the jury.

If you would like to put that bundle away. When you
raised this matter in chambers with counsel were you at
all concerned that your conduct in visiting the area and
arriving at least as close as you and I to the crime scene
to consider potential defence which might need to be put
to the jury, were you at all concerned that your conduct
might be seen as partial in favour of the defence?

Sir, at the risk of opening up just to answer the question
the answer is no first, but I did not visit the scene to
see whether there could be other defence. That was not
the reason I visited the scene. I visited the scene
because I did not understand the way the description of
the house was given and I did not know the area of Cayman
at all, because when I visited the scene I thought perhaps
I should talk to counsel about this and I did, I did not
keep it a secret.

We will look at the transcript, Madam Justice Levers, and
I do not wish to be misleading in the questions I am
putting to you. I had understood you when we started
examining this case to indicate that prior to taking your
decision to take this car trip with the clerk of the
court, one of the matters you were concerned about was to
consider whether there might be other defence which might
need to be suggested or put to the jury.

No, sir, I did not understand the area. The house was on
stilts, I had never seen a house on stilts in Cayman
before. As a result of my condition I do not go out too
much, so I did not know the area at all, and sometimes
when you are addressing the jury it is good to understand
the area so that you do not mislead yourself or the jury,
and that was the only reason I went there at that time.
But subsequently when I saw the house on stilts this

thought arose.
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At all events, it was agreed between yourself and counsel
that you would make no suggestion of planting to the jury.
Yes.

That is correct, is it?

That is right.

Now, one of the other criticisms in this case, aside from
the car journey that we have been addressing, relates to
the content of your summing-up to the jury. I would like
to show you a passage at page 250 in the core bundle,
which relates in part to matters we have just been
addressing. Do you have page 2507

Yes.

At line 13, do you have that, the passage beginning, "Now,
the facts of the case" - do you have that?

Yes.

"Now, the facts of the case, members of the jury, I did
tell you I was going to touch on it and I am going to
touch on it. The police officers gave evidence that they
got information about two men, and this was at 8.45 at
night, it was really dark, and you might feel they knew
exactly what they were looking for and where they were
going to look for it. You might feel that on the facts, I
don't know, it is a matter for you, they found it under
the house and they stopped looking as soon as they found
it." Now, the "they" you are referring to there were the
police officers who carried out the search - that is
correct, is it not?

Mr Otty, by this time we had visited the scene.

I know by this time you had visited the scene, but you had
also agreed in terms with counsel that you would make no
suggestion whatever of planting before the jury.

Yes.

When we were discussing a moment ago what it was that gave
you the impression that there might be an issue of
planting, one of the matters that you identified as being
of suspicion, giving rise to that possibility, was the

fact that, when the police had arrived at the crime scene,
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they appeared to know directly where they were going —
A. Yes.

Q. -to search for the weapon and they stopped as soon as they
found it.

A. That is right.

Q. Now, Ms Lees was asked about this passage in her cross-

examination by Mr Brodie and she made the point that she
considered to be an elusion by you to the possibility of
planting. Would you accept that as fair comment?

A. No, sir. I was outlining the facts to the jury as to any
doubts that they might have, but certainly not plant.

Q. Even though this was one of the specific matters that you
identified a moment ago as giving rise to a possibility of
planting in your mind.

A. Yes, but I just felt that it should just be put to the
jury, but certainly not as a plant. I mean, this was
information received - anonymous information - received by
the police and they said that they did not know where it
was, it was dark, and I was just putting the facts to the
jury.

Q. I will put it directly to you, Madam Justice Levers, given
that it is the evidence of Ms Lees. She suggested that you
were essentially deliberately alluding to the possibility
that the weapon had been planted.

A. No, sir.

SIR DAVID SIMMONS: Mr Otty, just for the sake of my own
clarification, you are referring to that sentence between
lines 22 and 24.

MR OTTY: Yes, sir. It is clear from lines 15 to 16 that the
"they" are the police. Now, Ms Lees has also made a
number of other criticisms of your summing-up. She has
said that you misstated the evidence in relation to the
incident that the police were called to report and that
you stated that the police had been called to a report of
two men whom they had then arrested. Would you accept that
criticism of inaccuracy?

A. No, sir, because she never pointed it out to me at that

time and it is only now that I am hearing about it. She
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could have easily corrected me and she did not.

I accept that, and that was put to her, she did not
correct you at the time. Would you accept now that you
were inaccurate in the way that you summarised the
evidence?

No, sir, because at the time, as I recall it, two men were
living in the house. It was the boyfriend and I believe
his cousin, but, i1f I had mistaken this evidence, I would
have been corrected.

It is also suggested that the whole tenor of your comments
on the expert evidence in this case was to the effect that
the DNA evidence was insufficient for a conviction. How
would you respond to that criticism?

I do not know how to respond to "tenor", but, no, I tried
to be as fair as possible.

I would like to go on to another case, Madam Justice
Levers, 1f I may, it is the case of the Crown against
Alton Phillips.

Yes.

These were proceedings that took place in April 2006. We
see a complaint in relation to them raised by Mr Roberts,
who was, I think, senior Crown counsel. That is at page
46.5 of the core bundle. Do you recall this case and this
complaint?

Yes.

And the transcript in these proceedings is in the core
bundle at page 23. If you could turn to that. Have you
had a chance to review the transcript in this case?

I have looked at it, vyes.

And you do not have any issue as to its accuracy?

Mr Otty, this I think was in 2008.

2006. It is a rather difficult question, so let me take
you

If T was say to you "no" or "yes", it would be misleading,
I can't tell you exactly.

All right, Madam Justice Levers, let me take you to the
particular passages that I would like to ask you about.

This case concerned a sensitive matter. It involved an
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allegation of defilement of a girl aged 12.

Yes.

At the date of the alleged offence.

Yes.

The offence occurred I think in August 2004 and so by
April 2006 the girl was 14.

Yes.

Defilement - is that the equivalent of statutory rape in
our jurisdiction?

Yes, it is.

Thank you. I would like to ask you about a number of
passages. The first is at page 19 of the transcript.

Yes.

If you look at the internal page numbering, page 26, the
top right-hand corner of this page, you have the name of
the young lady by line 20 - do you see that?

Yes.

It is very small, I am afraid.

Yes, it is, yes.

But you see that and she is sworn. Then we have you
saying, "Speak up loud so that the members of the jury can
hear and don't play coy, OK". That is lines 23 to 24.
Yes.

Did you have any reason at the start of this girl's
evidence to believe that she might play coy?

Sir, when she was taking the oath, she was very, very
quiet and 21 times during this transcript the court
reporter said, "We can't hear her". So at the start I
said to her, "Don't be coy" meaning do not speak so soft,
but I said it in a very kind voice. You could barely hear
her taking the oath. Then she started giving her evidence
and 21 times the court reporter said he could not hear
her".

I understand, Madam Justice Levers, entirely the point
about ensuring that a witness can be properly heard and
that the manner in which they take the oath can give an
insight as to whether the difficulty arises, but my

question to you does not relate to the first sentence,
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"Speak up loud so that the members of the jury can hear".
What I would like to focus on are the words "and don't
play coy, OK."™ First of all, do you accept that you used
those words?

Certainly.

Now, were you not concerned that in using words such as
that that you were giving an impression or capable of
giving the impression to either the jury or to the girl or
to her family that you somehow doubted her credibility?
Not at all, Mr Otty. When we say "don't play coy" in
Jamaica, we mean don't speak softly and don't drape over
the witness box. She was sort of draping over the witness
box. So I said to her, "don't play coy. OK?" - in that
tone. It was not "don't play coy, OK". I said to her,

"don't play coy, OK?" She said, "yes, ma'am".

Was she Jamaican?

I do not know, Mr Otty. I do not know, but certainly
Cayman and Jamaica we speak the same sort of patwa now.

On internal page 27, the same page we are on now, line 19,
you say, "I am sorry, is there a problem with you standing
properly?" She said, "No, ma'am". So you say, "Put your
feet together and stand properly, please".

Then I say, "Yes".

Then you say, "Yes, yes".

That is my way of saying "Yes" and I smile, so that she
feels OK. And I did say, "please".

Now, what was your objection to the manner in which this
girl was standing?

She did not want to sit down, she was draping herself over
the side of the witness box and I thought that, if she was
going to stand up, she should stand up properly and
address the jury.

I see. Again, were you at all concerned that the manner
of your intervention might have given the impression that
you were somehow critical of her?

Not at all. I spoke very kindly to her and, in fact, I
remember this young lady very well, she was smiling at me,

but she was very soft-spoken.
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Q. Going on in her evidence, page 30

A. Internal page?

Q. Internal page 29. We have Ms Lobban, who I think was
prosecuting counsel.

A. Yes.

Q. Questioning her and asking about makeup and you
intervened. Do you have this at lines 22 to 257?

11.45

A. Yes.

Q. You intervened to ask whether she was putting on makeup.

A. Yes.

Q. And then at internal page 32, lines 6 to 7 - well, line 3,

you are asking her how she was dressed. She describes how
she was dressed. Then you return to the issue of makeup.
"Were you made up? You had been making up at home, you
had makeup on". Now, this was the questioning of Ms
Lobban as Crown counsel, why did you consider it necessary
to intervene at this stage?

A. Because the evidence in this case was that she had been
stopped by the police and asked how old she was and that
she was 17. The defence for defilement is that, if the
accused man genuinely believed that the girl was over 16,
then he is not guilty and, in those circumstances, I
thought it was right for both sides, and to be fair, to
find out how she was dressed so that she could be mistaken
for a 17-year old girl or that, in fact, the defence was
an exercise in futility. She had been stopped by the
police and she told them she was 17 and, in those
circumstances, it was incumbent upon me to address the
jury as to whether that belief could be genuine and
reasonable and, in those circumstances, how she was
dressed to my mind and how she was made up important.

Q. I can certainly see the relevance of both matters, Madam
Justice Levers. My question, I think, was probably
imprecisely put. What I am interested in knowing is this.

We have seen I think that this is very early in the
examination in chief of the l4-year old victim by

prosecuting counsel.
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Yes.

And within a few pages of the transcript of that
examination in chief starting you are intervening with
questions from the Bench to address these issues.

Two questions about makeup.

Yes. Now, why did you consider it necessary to intervene
in relation to these matters at this stage and why could
you not have left these matters to be investigated by
defence counsel in cross-examination?

I cannot tell you why now, sir, but I did.

Again, were you not concerned that by your early
intervention on these issues you might give the impression
to the jury or to the complainant or to her family that
you were favouring the defence?

Not at all. As you say, 1t was early days yet and I
thought that I should ask.

Page 32 in the core bundle, if you could turn to that,
please, internal page 38, which is the top right-hand
quarter of this page, do you have that?

Yes.

Questions from Ms Lobban still - this is still on the
examination in chief - "In those two weeks did you receive
any calls from him?" - this is the defendant. "We like
call each other each day. (Q) You called each other every
day? (The witness) Like each day. (Q) A call each day is
every day? (The witness) Yes, ma'am. (The Court) I beg
your pardon. (The witness) Yes, ma'am". Then you say, "You
might find that this is a bore, but somebody's life is at
stake here. It is a very serious charge against him, so
just try to do a little better, will you, please?"

Yes.

Now, I appreciate that this is only a transcript, but do
you accept that, looking at the transcript, those words
appear to illustrate some degree of irritation, at least,
on your part, with the

No, sir, the witness was looking the other way. I remember
it vividly. When Ms Lobban was speaking to her, she was

draping over the witness box and kind of smiting and I
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thought it was time for me to fairly strict with her and
say, you know, "Please do this, because you have to do
better". She simply could not be heard. Several times
the court reporter, who was a male reporter from Canada,
said to me that he could not hear her and she was sort of
playing coy and looking the other way, so this was why I
said what I said.

Just pausing there, Madam Justice Levers, are you saying
that this passage and your comment here is explicable by
reference to the volume with which

Not necessarily, but just the atmosphere of the entire

evidence.

MR BRODIE: I think that my learned friend might in fairness go

a few lines further on to what the foreperson says. Page
39.

MR OTTY: By all means. We see at line 8 on internal page 38 the

A.

foreperson saying, "My lady, could she repeat her response
again?" So there is clearly evidence of others in court
having difficulty hearing her.

While I was doing nothing at the break, I counted it and
it was 21 times.

At page 36 of the core bundle, you return to the theme of
"playing coy", this is internal page 56, this is during
questioning by Mr Tonner, and you say - I am sorry, do you
have that, it is line 3, internal page 567

Yes.

"Listen, don't play coy, you know, I know you can speak
louder than that or we will be here all day and tomorrow,
too. I don't have a problem, you will have a problem
standing up there, so speak louder now. (A) Yes".

And that is preceded just before that by the court
reporter saying again, "I am sorry, I am having a
difficult time hearing".

Yes, I am sorry, I should have shown you that. Again,
your explanation for the "playing coy" comment is that
essentially you are saying speak up?

Yes, Mr Otty.

MR BRODIE: With respect, she said it was patwa.
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MR OTTY: Yes, I am sorry, I did not mean to pose an unfair

question at all. That is what you were intending to convey
by the words "play coy" and that was a recognised term to
do so.

Normally "coy" means shy, but in this context it was the
entire atmosphere in which she was giving evidence.

Just to be clear on this, as Mr Brodie has raised it, the
patwa is "play coy", 1s it, not "don't be coy"? You see,
the concern, Madam Justice Levers, just so that I make it
clear to you is that the use of the word "play" might
suggest an element of pretence.

There is no such suggestion in my mind.

Thank you. Page 59 on the next page in the core bundle,
core bundle page 36, you pose a series of questions of the
complainant witness. You say that you would like to ask
her a gquestion. You say at line 2, "I am interested in
your lifestyle. You were 12 years old. (A) Yes, yes, sir,
yes, ma'am. (The Court) You went to the late movies. (A)
Yes, ma'am. (The Court) Without any other family members
you got into this man's car and you went to his house?

(A) Yes. Yes, ma'am. (The Court) And you had sex? (A)
Yes, ma'am. (The Court) You watched TV until two o'clock?
(A) Yes,. Ma'am. (The Court) There was no one waiting up
for you to find out where you were or what you were doing.
This was a normal thing, was it, for you to come back at
two o'clock - three o'clock in the morning? (A) Yes,
ma'am. (The Court) Did you get that answer?"

Now, do you accept that the thrust of those
questions, Madam Justice Levers, might be perceived as
indicating a degree of hostility on your part to the
complainant and a degree of disapproval of her lifestyle?
No, Mr Otty, because I could then tell the jury that this
was her lifestyle and when she was stopped she said she
was 17 or I could have told the jury she was a very
protected young girl, so, in that context, I asked the
question.

I see. Thank you. I would like to move on to another

case, 1f I may.
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SIR PHILIP OTTON: Do you not want to deal with the last
paragraph of the summing-up.

MR OTTY: I am sorry. Yes. The summing-up you will find at
pages 20 to 30 of the core bundle. It is core bundle
46.1, I am sorry.

SIR PHILIP OTTON: 46.3 is what you want.

MR OTTY: I am grateful. The summing-up runs from 46.1 to 46.4.
The suggestion that is being made and the criticism that
is being made is that you failed to display an
appropriately balanced approach in your summing-up. The
particular passage that I would like you to look at is
internal page 29, beginning at line 4. You say, "So,
members of the jury, it is a very narrow issue. Who do you
believe and who was proven to be a liar or had a
convenient memory in the witness box?" Do you see that?

A. Yes.

Q. To get some further context, it is better, actually, to go
back to internal page 28 and pick it up there at line 22.
Do you see that where it begins, "it is her word against
his and in this case it is unfortunate, but it is true,
that if not for Mr Phillips we would never have known
exactly what went on. The most important thing is that
police go on how she" - and that must be a reference to
the complainant victim, is that right?

A. Yes.

Q. "... how she did not conveniently remember or didn't
remember. It is a matter for you to judge. So, members of
the jury, it is a very narrow issue. Who do you believe
and who was proven to be a liar or had a convenient memory
in the witness box". Now, one reading of that passage is
that you were suggesting to the jury that the complainant
victim was either a proven liar or that she had been shown
at least to have a convenient memory, as you put it, in
the witness box. Would you accept that that is a fair
reading of that passage?

A. I would not say that it is a fair reading, it is one
reading, vyes.

Q. Who were you referring to when you referred to the
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question of convenient memory in the witness box?

A. I really cannot tell now, Mr Otty, but I would have
thought it would be the complainant.

Q. Yes, and that appears apparent from lines 1 to 3 on the
same page, where you say how she did not conveniently
remember.

SIR PHILIP OTTON: I am sorry, Mr Otty, I did not want to open
up a can of worms. My concern - and I would like your
assistance on it - is the last sentence of the summing-up
as recorded at page 30. "The only way you can find him
guilty".

MR OTTY: Yes, I am grateful. "The only way you can find him
guilty in this case is if you feel very, very sure that he
knew she was under 16 and that you have absolutely no
doubts about that".

A. That should be "The only way you can find him not guilty"

SIR PHILIP OTTON: Where do the words "very, very" come into the
law?

A. It does not, sir, not "very, very". It should be "if you

feel sure".

SIR PHILIP OTTON: That was a misdirection, was it not?

A. Yes, sir.

MR OTTY: Against the background of that and the earlier
comments we have looked at and the earlier passages in the
transcript, would you accept that your conduct at this
hearing might have given an impression to a reasonable
observer that you favoured the defence?

A. No, sir, I would not accept that - apart from the fact
that I should have not have said "very, very sure" as said
here. "The only way you can find him" - that is actually
"not guilty". The transcript says "guilty". "The only way
you can find him not guilty in this case is if you feel
very, very sure that he knew she was under 16 and you have
absolutely no doubts about that".

MR OTTY: Thank you, sir, thank you, Sir Philip, I was going
to move to another case unless there are any other
questions.

12.00
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CHAIRMAN: You will forgive a personal matter, madam, but
would it Dbe helpful to you to have a short break at this
moment?

No, thank you very much, Sir Andrew. I took my injection
earlier today.

CHAIRMAN: So be it. 1If at any time any personal need of
yours 1in the way of medication and so forth arises do not
hesitate to let the Tribunal know.

As long as you do not mind me propping a pillow when I am
giving evidence, I am perfectly happy to sit down and go
on.

CHATRMAN: Yes, Mr Otty.

OTTY: Thank you, sir. The next case is the Crown -v-
Linton which is November 2006 and this is at core bundle
pages 47 to 52.

I am sorry, Mr Otty, I did not read this one because I was
under the impression that you were not pursuing it from
your opening.

OTTY: That is Mr Brodie's impression too.

BRODIE: I have to say I did think this was one of the
ones that we did not need to concern ourselves with. That
there was an indication of doubt on the part of Mr Otty,
counsel for the Tribunal, as to whether this could ever
have amounted to judicial misbehaviour, so plainly I did
not deal with it.

OTTY: Sir, the reference is paragraph 38 in my opening
submissions where I say again a transcript of this
sentencing hearing is available, and the passages of which
particular complaint is made are at internal pagination 22
to 26. It is not anticipated that substantial oral
evidence in respect of the issue raised will be necessary,
although it might be said that Levers J was perhaps quick
to raise points of mitigation on behalf of the defendant
during prosecuting counsel's presentation of the facts.

It maybe that the Tribunal will consider that it is
difficult to identify any passage in the transcript
capable of supporting a claim of bias of the gravity

suggested by Ms Myren and summarised in the statement of
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MR

issues.
CHAIRMAN: Against that background it is proper that you
should investigate that matter.
OTTY: I am grateful, sir Madam Justice Levers, you will
find the transcript at pages 47 to 52 of the core bundle.
Do you have that?
Yes, sir.
This again was a hearing concerned with a man convicted of
defilement. It was a sentencing hearing on a guilty plea.
The defendant's age at the date of the offence was 20 and
the complainant was 14. During the course of presentation
of the facts by prosecuting counsel you raised two
matters. If you go to page 48 internal page 22, 48 of the
bundle, we have Ms Gunn first of all presenting the facts
and you then intervening, "Have you seen her?" Ms Gunn,
"My Lady, I personally have not. I have a note of her
having been met by other counsel." And you say "Do they
tell you that she looks older than 14? (Ms Gunn) That is
not something I have addressed my mind to in asking Mr
Keightley his observations. I know she has been seen by
Mr Austin Smith as part of the long form PI and by --
there is an issue over age, but I can address you on
that". You say "Yes, because I see from the statements
that in fact a friend of hers she admits told him that she
was 16. (Ms Gunn) My Lady, yes, that is correct. 1In
fact at the beginning, and that is accepted by the
complainant, her friend had told Mr Linton that she was 16
when they first started or when they first met. But she
corrected the situation and in fact told him she was 14
and this was prior to the commencement of the sexual
relationship. (The Court) Yes. (Ms Gunn) So I hope
that clarifies. Well, it is not a defence, but it is
mitigating that the man was misled and she sort of says
even then you did not believe that she was 14, is not that
right? Isn't that what she says herself?" And then the
second matter that you raise with prosecuting counsel is
over the page at page 24, line 4 "Also in mitigation it is

important for me anyway she had been sexually active
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before." ©Now this is all during the course of
presentation of the facts by prosecuting counsel. Why
would you not wait for defence counsel to raise points of
mitigation?

I think she was telling me the facts and I was Jjust asking
her questions to just clarify the facts.

But you identify them specifically as being relevant to
mitigation?

Yes.

Why not wait until defence counsel has started mitigation
and see what they wish to submit?

I could have waited, yes.

You go on at page 51 of the core bundle, internal page 25
at lines 11 to 15, Ms Gunn -- perhaps I should in fairness
to you as you have not reviewed this transcript recently
start with Ms Gunn's comment. "The allegation came out in
fact, Mr Linton on the day of this offence had been at the
house, they had sexual intercourse, complainant step
father came home and that caused Mr Linton and the
complainant to try and have Mr Linton leave the house. In
fact he climbed through the window and in the process
broke the window which alerted the stepfather to something
being amiss. When he entered the room he challenged the
complainant. In fact it led to a physical sexual assault
by the stepfather on the complainant that same day. As a
direct result of Mr Linton having been effectively caught
leaving the house. That by way of background is how the
complaint came out. She in fact complained to Mr Linton
of having been assaulted and I think it is accepted by all
parties that he advised her to go to her mother, and to
mention what had happened." You then comment "Amazing how
parents live in the same house as children and they do not
know what is going on in their bedrooms. They should be
put in jail and not the children. They should be put in
jail. I am sorry they are not here today". Now at a
human level one can perhaps understand the comments you
are making there, Madam Justice Levers, but why in a

judicial capacity did you consider it appropriate to make
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t hose remarks in respect of the victim's family?

The victim had been assaulted twice I think and I was
upset. once by the stepfather and I said that and that is
what I said.

Continuing, and your sentiments are reflected further at
line 19, "I mean, it is appalling that people like that
should have children. Yes." Do you see that?

Yes.

Ms Gunn says "My Lady, it is accepted by the complainant
that this relationship was carried on behind the parents
back"™. So she is presenting an agreed position of fact to
you. And you comment "In the same house, Ms Gunn, do they
live in Buckingham Palace?" And that was a remark
presumably to cast doubt on the suggestion that the
parents could have been unaware of what was going on.
Perhaps you can explain what the reference to Buckingham
Palace means.

It is a small house, Mr Otty, and the poor child was
having an affair with somebody but then the stepfather
came in and he assaulted her too and the mother apparently
was unaware of what was going on, and I thought it was a
tragedy that this sort of thing can happen without a
mother and her own father not knowing what was going on.
And what relevance did it had to the issues that you
formally had to decide at this hearing?

Well, it was Ms Gunn actually who brought up the fact that
the affair was going on behind the parents' back and that
when the stepfather came in he assaulted her too. So the
relevance was a social relevance I thought, that the
parents did not know what was going on to their children
as young as they are in a very small room and that is all
it amounted to.

Thank you. The next matters I wanted to ask you about are
a series of three cases which it is right to say at the
outset that in the opening submissions again I suggested
that some caution would be required over, so I will take
them briefly. They are still formally in issue before the

Tribunal. Those are the cases of Francis Ebanks and
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Castillo and the transcript for these for the record are
core bundles pages 53 to 102. We can turn up the pages if
it is necessary, Madam Justice Levers, but let me just see
if we can get some distance by agreement from your
recollection but if you have any difficulty tell me.
BRODIE: On this one I would be grateful if my learned
friend would draw the Tribunal's attention to what is
being said in my learned friend's opening submission, so
that your Lordships have it in mind as to the way in which
counsel for the Tribunal now put this matter.

CHAIRMAN: Very well.

OTTY: At paragraph 39 and 40 of my opening submissions
which are at bundle C. I do not know if it would assist
for me to read it out or if the Tribunal may just wish to
look at those two paragraphs.

CHATIRMAN: We will look at it.

OTTY: Pages 20 and 21 of my opening submissions and Madam
Justice Levers you may wish to read these as well. They
are in bundle C, paragraph 40 and the second line I
contemplate hearing the evidence of Madam Justice Levers
as to her rationale for her approach to these cases. The
allegation to which these cases go is said to be one of
bias or perceived bias in favour of a male defendant. I
think I probably could have taken the matter quite
shortly, but I am in the Tribunal's hands as to whether it
wishes to hear any evidence on the matter.

CHAIRMAN: It is up to you, Mr Otty; briefly, if you wish.
OTTY: Very briefly.

BRODIE: My Lord, may I make it quite plain that we have
no objection to this line of questioning at all, but it is
important to have it in its proper context.

CHAIRMAN: Yes, and to know where the emphasis is.

OTTY: Yes, and I am sorry if I have not been doing so.
These were three cases, Madam Justice Levers, as you see
summarised in my opening submissions involving guilty
pleas, all dealt with by you on the same day, 8th December
2006. Two of the cases involved young women involved in

deception, yielding in one case $30,000 misappropriated by
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one bank employee in once instance, and in the other
instance a resort housekeeper. The third case involved a
man of 57, another bank employee charged with deception
involving a sum totalling some $26,000. The two women got

immediate sentences of imprisonment, the first was for two

years and the second was for nine months. Are you with me
so far?

A. Yes, sir.

Q. The male defendant got a two year suspended sentence, and

the allegation is that you took this course because you
were bias in favour of a male defendant on account of his
gender and I would like to give you the opportunity to
comment on that suggestion.

A. No, sir, I did not. Mr Castillo was 57 years old and he
had health problems. He was of previous good character,
and I believe if I recall he was willing to pay the money
back, and in those circumstances I felt that a suspended
sentence would be appropriate. It had nothing to do wit
bias or prejudice against man or woman, but it had
everything to do with the special reasons in mitigation
with him from Mr Castillo's attorneys and I think the
Court of Appeal when imposing an immediate sentence did
say that it was, in fact, a breach of confidence and trust
and all cases like that in future must get a sentence. I
think that Mr Castillo's health played an enormous role in
giving him a suspended sentence.

12.15

Q. Thank you, Madam Justice Levers. And, for the record, the
Court of Appeal sentence is at core 221. I do not have
any further questions on that case.

THE CHAIRMAN: So be it.

MR OTTY: I will move to a different one now. That is the case
of the Crown against Jensen. This is dealt with at core
bundle page 103, Madam Justice Levers. In fact, I am
sorry, for completeness, because only part of the
transcript is there, it may be more convenient to take
this case from bundle 2, if you could go to tab 14 in

bundle 2, beginning at page 301. This is a case concerned
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with domestic violence and a charge of assault on the part
of the defendant, Mr Jensen, against his ex-partner, Ms

Kristoffoson. Do you recall this case?

A. It was a 2006 case, was it not? Is that the one?
Q. That is the one, yes, 13th 14th December 2006 is the
hearing with which we are concerned. If you could go in

this bundle to page 306, first of all

SIR PHILIP OTTON: Mr Otty, it is in the core bundle, this.

MR OTTY: It is, sir, but the entire run of the transcript is
not in the core bundle and I was slightly concerned that
it might be unfair to Madam Justice Levers to go only with
the extracts in the core bundle. I am sorry, if they were
not put in.

A. Would you mind if we use the extracts, because they are a
little larger than this, unless you are going to use the
whole transcript, in which case I will keep this?

Q. I am going to refer you to passages that are not in the
core bundle, Madam Justice Levers. At page 306, we have
the beginning of cross-examination by Mr Dixey. Do you see
that at line 10 of internal page 23, bottom left-hand
corner?

A. We have then at page 307 questioning of Mr Dixey
continuing of the complainant in the case, beginning at
line 13, exploring the rationale for Ms Kristoffoson

coming to the Cayman Islands and

A. I am sorry, where are you reading?

Q. I am sorry, page 307 of the bundle, internal page 25, line
13.

A. Yes.

Q. He is exploring, first of all, her relationship with her

ex-partner and her rationale for coming to Grand Cayman.
A. Yes.
Q. He says, "And so before things started to go wrong, you
were very much a partnership? (A) We were a partnership.
(Q) You decided to come to Grand Cayman after you visited
together on a diving holiday. (A) I decided to move to
the Cayman Islands a number of years ago". And Mr Dixey

carries on, "And presumably, as we all do, you found the
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Island to be beautiful and somewhere where you would like
to live? (A) Yes, but my decision to move to the Cayman
Islands was independent of Mr Jensen's. (Q) All right. (A)
At present ... (The Court) Where do you work? (A) I am
currently in the process of obtaining registration for the
Cayman Islands Medical Council. I have my work permit in
place, but my licence in registration has not been
processed yet so I am currently not working. (Q) And you
have not worked since you came to the Island? (A) That is
correct. (The Court) Yes." Then Mr Dixey resumes.

Now, what was the relevance of you enquiring of the
complainant in this case whether she had worked since she
had come to the Cayman Islands?

I cannot tell you. I do not know what prompted it. I mean

Well, we then have Mr Dixey carrying on, "And you told us
you were a medical doctor. Were you still training when
you came to the Island or had you already qualified? (A) I
qualified since 1989. (Q) I see, but you say it was an
independent - you say it was an independent decision but
the truth of the matter is that you bought a property with
your father and Bob Jensen jointly, didn't you? (A) Yes,
Mr Jensen insisted on being part of the purchase. (Q) I
see. And you were happy to accede to that? (A) I agreed to
it." And then you intervene, "Somebody held a gun to your
head or anything like that to make you sign as joint
owners?".

I do not remember this case at all - Mr Dixey - I do not
know why I said that.

You do not know why you said that?

No. I do not remember this case at all.

I see. The criticism that is made by reference to this
transcript is that passages such as this give an
impression of you being hostile to complainants,
particularly female complainants.

Meaning in what passages, such as

We will go through each of the passages, but I would ask

you just to comment on each. I wonder if you would accept

62



O I o O b w NN

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

that that at least gives rise to an impression of some
degree of hostility on your part, that passage, "Somebody
held a gun to your head or anything like that to make you
sign as joint owners". You see, it appears to be somewhat
sarcastic in your

I understand that. Hostility to my mind is how it is said
and, if I had said it roughly - I cannot understand why -
I don't know why I said this, but it certainly ... I do
not remember the case being a hostile one in any way until
later, where I think

It is right to say, for context, that later in the
transcript it is apparent that there were concerns about
Ms Kristoffoson bringing into evidence reports or
allegations of earlier assaults which had to be kept from
the jury.

Yes.

And you had to keep a close eye to ensure that
inappropriate reference was not made. I want to be fair to
you in ensuring that you recall that context for this
case.

I remember - I read the transcript - I just do not even
remember what she looks like, even, but I do remember that
she was trying to bring out the fact that there was
several assaults by the husband and I was trying to keep
it out otherwise it would have ended up in a mistrial and
so I was trying to keep that out, but I do not remember
this context at all.

I see. Thank you. Can you go to page 313, internal page
41, where we have further questioning by Mr Dixey? "You
told us that you asked John to leave? (A) Yes."

STIR PHILIP OTTON: Page what?

MR OTTY: Page 313, internal page 41, line 14.
SIR PHILIP OTTON: Thank you very much.

MR OTTY: Do you have that, Madam Justice Levers?

Yes.
Mr Dixey, "You told us that you asked John to leave". Do
you have that passage?

Yes.

63



O I o O b w NN

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

\©)

"You told us that already and you have also told us that
Bob was making it obvious to everyone in the room that you
wanted to John to leave. All I am asking you to do is to
make sure I have got that right before I move on. (A) No,
you haven't got that right. You haven't got it right. (Q)
All right. (A) I didn't say to John, 'Please leave the
room'. I said to him, 'perhaps his presence aggravated the
situation'. (The Court) And what is that meant to mean?
What were you saying that to him for - in order to leave?"
Mr Dixey attempts to resume, "You see ..." And then the
Court, "No, no, let her answer the gquestion. She speaks
English beautifully. Why did you say that to him,
resulting in what, asking him to stay or asking him to
leave?". Again, Madam Justice Levers, on the basis of the
transcript, that might be said to indicate a degree of
sarcasm in your response to this passage of evidence.
No, no, not at all. I think that it was the question of
two people living together and him jumping over a wall
after an incident and I think it was meant to clarify an
issue. I certainly was not sarcastic to her at all.
I see. Thank you.
And when I refer to she was not speaking English, her name
was Kristoffoson and she was from a foreign country with a
very strong accent.
I see. Then at page 315, internal page 57, beginning at
line 7, we have further questioning. "It was at that point
that Bob retreated into the house. Do you agree with that?
Do you agree Bob retreated into the house off his own
porch? (A) Bob got up from his seat went inside the house.
At that point the conversation was very, very calm. (The
Court) The question being asked, 'So Bob went into the
house? (A) Yes. (The Court) Thank you. Nobody asked you
about a conversation, you know. Are you listening to what
I am really trying to say to you. (A) I try. (The Court)
I stopped warning. I have got to the stage now when I
really cannot take much more. This, madam, is the last
time I am going to tell you. Answer the question."

Again, would you accept that displayed a degree of

64



O I o O b w NN

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

impatience with the witness and, perhaps, an inappropriate
level of hostility towards her?

Hostility? No, Mr Otty, not hostility, but I was trying
to avoid a mistrial. She was endeavouring to bring things
in that really would have resulted in a mistrial and,
whilst I was saying "don't do it, don't do it", she
continued, and I think that I said what I said, but,
certainly, I was not being hostile to her, I was being
stern with her.

Thank you. Can I turn to the summing-up in this case,
briefly? That is in the core bundle in its entirety. You
will find the material passages beginning at page 121 of
the bundle. Do you have page 1217

Yes, I do.

This is from your summing-up of the case. Beginning at
line 10, you say, "You have three people giving evidence
about three incidents -- about the same incidents, but
three different versions. Some of it is minor
differences. You might think they are minor and pay it no
regard, but some of them may be major differences and they
may be indicative of showing you whether you can believe
the Crown witnesses or not. I give you an example - and
remember now you do not have to take it from me, it is for
you. Ms Kristoffoson gave evidence. Just showing you how
to assess the evidence, just by looking at them, as I told
you, and then seeing these three people, are they telling
you the truth? I am not sure. But a major incident was
the hitting, according to the Crown, on the back of Mr
Reynolds' head by Mr Jensen. Ms Kristoffoson was right
there, right there, and she doesn't say a word about it.
You might feel that may be a little peculiar, you know,
why she could not see this a very major incident, But she
doesn't. Those are the sort of things that you have to
resolve in your mind. I mean, I am not talking about
whether somebody shook his hand or somebody introduced
them. Those are minor. But Ms Kristoffoson was there at
the time of the hitting of the man and she says nothing. I

don't know, members of the jury, it is a matter for you,
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but you might feel that from my years of experience in the
law that some things I might say are worthy of a little

merit and consideration."

Now
A. "But then again ..."
Q. "But then again remember, you know, throw it away and say

no the judge is wrong about that because that is a
question of fact and it is for you to decide. But as I
said on the law you must be sure that that this is the way
it went on this charge".

It is absolutely right both in that last passage and
earlier in the passage that I have read to you that you
give a number of reminders to the jury to the effect that
matters of fact are for them. Would you accept that the
way that you summarised Ms Kristoffoson's evidence made it
absolutely clear to the jury what your view was as to her
credibility?

A. No, not at all. I was endeavouring to tell the jury that
three people in a place may not say the same thing in the
same way, certainly minor things, but, if somebody hits
somebody, which is the crux of this charge, then you may
have expected everybody to see it, but that is a matter
for them and minor differences do not make a person a
liar, but a major difference - or not a liar, but an
unreliable witness - but a major difference would.

Q. By emphasising your years of experience in the law to the
jury in this context, were you not commending your view of
the evidence to them?

A. I did not say that I had a view. I was giving them an
example and I said soon thereafter, "If you do not agree
with me, throw it away".

12.30

Q. You then go on in this transcript at internal pages 7 to
10, pages 122 to 125, to spend a considerable period of
time emphasising the defendant's good character as a
factor relevant to the jury's assessment of the evidence.

And then at page 128 beginning at line 18 you address a

number of matters again entirely focused in these passages
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on evidential matters of assistance to the defence.

Yes.

And this is page 128 line 18. "Now remember whatever it

takes they have to prove actual bodily harm, in other

words some harm, some injury however minor it is. And in

order to do that the Crown says believe her and you can

believe her because we have these photographs. These

photographs. Now Mr Jensen and the sungod had the same

power because the sun god does this and the neck is done

by Mr Jensen, they are both the same colour, both the same

shade and both the same intensity.

Look at this. Not

only that, when you choke somebody - not that I have done

it - I assume, I have seen it from TV, you go like this or

you go like that, can't go any other way. You go like

this so the two fingers must I would think leave some sort

of impression and it would not be all over the neck, I

would think. I am not sure, members of the jury, that is

where we need you -- not that you are choking anybody

either, but common sense and experience. This is an

overall even redness. Not only that, look at the neck,

look at here, here, there is no allegation he choked her
here, and look at that, that is red too, and this is the

injury they have to prove that was caused by Mr Jenson.

Now if you hold that this is not the injury, he is not

guilty, but if you hold you are not sure whether this was

the injury or not he is not guilty.

It is only when you

are sure that this is the injury that was caused by the

man choking her is he guilty.

"Now this is the injury that the Crown is relying on.

Members of the jury, it is a matter for you but I would

ask you to look at this very, very carefully."

Then again at page 131 you refer to Mr Jensen and the

question of the credibility of the third person to give

evidence who was the father of the victim of the alleged

assault. Page 131. "Yes, there was an altercation, Mr

Jensen is not lying, he says yes, there was an altercation
But if in fact he was really choki

you would think -- you would think,
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police. There was a phone inside the house. There was
nothing to prevent him from calling the police. Instead
the evidence is that he comes and says 'stop this, both of
you, stop it'. Or 'stop it, Aage', or something like that.
And this violent man gets up and stops it immediately when
the father -- I don't even know what to call the man, but
the ex-common-law-wife's father. He says 'stop it'. He
stops it and he gets up. He doesn't call the police. I do
not know, you might think that if your daughter was being
choked to death you might think the police would help a
little bit. But, again, members of the jury, that is a
matter for you."

You return again, finally, at page 132, to the
question of good character at lines 10 to 11, when you are
talking about Mr Jensen. "When you are assessing his
evidence, remember its evidence of good character".

Now, is it fair, Madam Justice Levers, to say that
after hearing this case you had formed the view that the
defendant should be acquitted?

No, Mr Otty.

Would it be fair comment to say that, in the light of
those passages in your summing-up, you could not really
have done any more to favour an acquittal?

Earlier you said - well, I do not agree with you, but
earlier you said that I spent an extraordinary length of
time on good character.

I did not say you spent an extraordinary length of time.
I am sorry.

I said you spent three pages in the summing-up addressing
good character.

I thought you said something about the length of time.
No.

Certainly, you did in your opening.

I would hope that I said something more moderate than
"extraordinary", but

The appropriateness of the amount of time devoted by
Levers J to emphasising the defendant's good character as

a factor relevant to the jury's assessment of the
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evidence".

Yes.

Do you want me to comment on that?

That is your evidence as to why you address the question
of good character. I am not criticising you.

I am sorry, what is what?

That the question of good character was relevant?

Yes.

I understand that

You are not criticising that?

I am not criticising that, Madam Justice Levers, but what
I do need to put to you in the light of these passages in
the transcript is that your summing-up could not have been
more favourable to the defendant.

No, I do not agree with you on that, Mr Otty. I put the
facts to the jury, as I saw them, and, certainly, if there
was an illogical sequence of events, I believe it is a
judge's duty to put it to the jury and then say, "you must
assess it in the best way that you can". And the good
character aspect of it, if you are not pursuing it now,
that is fine, but I would just like to mention that
several convictions have been overturned because a judge
does not explain good character to the jury. It is, in my
view, simply not good enough to say, "because he is of a
good character, he is less likely to commit the crime", it
is so important to say how to assess the evidence.

I put these matters to you in some detail, Madam Justice
Levers, because, as you will appreciate, it is said that
immediately after this hearing ----

Yes, I understand that.

- you said to Ms Rouse that you could not have done any
more for the defendant. Did you say words to that effect
to her?

No, sir, I did not and I very rarely exchange words with
Ms Rouse. In fact, Mr Otty, we come out of two different
doors. Ms Rouse goes one way and the judge and the
marshal go the other way. And the judge then goes into

chambers, so I would not have had any reason whatsoever to
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- it was in court number one, I would have had no reason
whatsoever to come across Ms Rouse.

Q. This was back in December 2006.

A. I understand that, but I was in court number one and I had
walked across to my chambers in Kirk House. As you come
out of the court door, you pass the Chief Justice's
chambers, you walk down the stairs and go to my office.

THE CHAIRMAN: Whether you said it or not, did it represent the
reality of the matter that you could not have done any
more for the defendant?

A. Sir, I did what I thought was right to the defendant. I do
not know if I could have done any more or not.

MR OTTY: I will just read to you to be specifically - because I
may not have summarised it correctly - what Ms Rouse says,
she says, "During a break, when the jury was making their
decision, I bumped into Justice Levers in the waiting area
behind the courtroom. Justice Levers said something like,
'T couldn't have done any more for him, could I?'" Do you
accept that you may have said words to that effect?

A. No, I do not accept that I have said words to that effect.

Q. She goes on to say, "I made a comment to the effect of
'Not with a summing-up like that' to which she [you, Madam
Justice Levers] laughed".

SIR PHILIP OTTON: Could we have that reference?

MR OTTY: Yes, sir, it is paragraph 27 of Ms Rouse's witness
statement at tab 41 in the witness statement bundle. If

you would like to look at it, Madam Justice Levers.

A. I remember what she said and I have heard what you have
read.

Q. And you disagree with it?

A. I deny it completely.

Q. She goes on to say, "Justice Levers commented that she did

not think that the jury would take long to make their
decision". Do you recall that exchange?

A. No, sir. I did not say that. I just don't have
conversations with Ms Rouse.

Q. She also says that at the time between the summing-up to

the jury and announcing they had reached their decision
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was approximately eight minutes. Are you able to assist
on that?

A. No. I was in court, another court over next door, so I
could not have.

MR OTTY: Thank you. Sir, I was going to go to another case.

THE CHAIRMAN: Thank you.

SIR DAVID SIMMONS: Can I just ask a question before we rise?
THE CHAIRMAN: Please do.

SIR DAVID SIMMONS: In relation to this case, could you tell us,

A.

please, whether there was evidence of good character
distinctly raised?

Yes, there was.

And you are, therefore, aware of a long line of
authorities coming out of the Privy Council and the House
of Lords within the last ten years which says that, where
good character is distinctly raised, you must put the two
levels of the Aziz direction?

Yes, sir.

SIR DAVID SIMMONS: Thank you.
THE CHAIRMAN: Very well. We will resume at 20-to-two.

THE
MR

MR

MR

(Adjourned for a Short Time)
CHATIRMAN: Yes, Mr Otty.
OTTY: Thank you, sir. Madam Justice Levers, I wanted to
turn next to the two remaining criminal proceedings with
which the Tribunal is concerned. The Crown -v- Craig
Gilbert and the Crown -v- Campbell and Parsons. First of
all the Crown -v- Craig Gilbert.
BRODIE: Sir, once again I wonder if my learned friend
would draw your attention to his opening submissions on
this one, because he also makes a number of concessions
and y really ought to have that in mind when this
questioning is going on.
OTTY: Mr Brodie will be reassured that the guestions that
I propose to investigate and the questions I indicated I
would investigate in my opening submissions, and the
reference, if you will forgive me one moment, i1s paragraph
67. I would also, unless the Tribunal considers it

inappropriate, put certain observations that Ms Lees who
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THE
MR

was counsel in the case made during the course of her
evidence to the Tribunal in relation to this matter.
CHATRMAN: Yes.
OTTY: Madam Justice Levers, as you may have heard in her
evidence before the Tribunal, Ms Lees, who was one of the
counsel involved in the case of Gilbert, said that your
gestures in this case included a waving of the hand when
you intended to be dismissive or rolling of the eyes to
give the impression that you viewed something as nonsense.
The reference in the transcript to that is Day 2, page 59
lines 37 to page 60 line 25. I do not think we need turn
it up, Madam Justice Levers, but I would like you to
comment on Ms Lees suggestion that during the course of
this hearing you made dismissive gestures including waving
of your hands and rolling of your eyes to give the
impression that you viewed either a submission or a piece
of evidence to be nonsense.
No, Mr Otty, I did not.
Do you accept that you made any gestures of such a kind in
this case, leaving aside their intent?
Mr Otty, no, but I can assure you I am on oath and I would
not tell a lie, and for example I might have done this as
I am doing now, but there was no intention to be
dismissive or roll my eyes because I viewed something as
nonsense.
Thank you, Madam Justice Levers. Can you think of any
reason why Ms Lees would make up an allegation of this
nature against you?
I can think of no reason why. I can only put the facts
before you.
Thank vyou, Madam Justice Levers. Would you accept that
during the course of your summing up in this case you
showed at least a lack of courtesy to the prosecution DNA
expert in the terms in which you referred to him?
Not a lack of courtesy. I called him Mr Expert but I had
done so during the time and Mr Ginsburg reminded me
frequently that his name was Mr Ginsburg. I did not mean

to be discourteous but I did call him Mr Expert and if
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that was discourteous I apologise to him.

I will show you the passages in the core bundle if I may.
Page 374 is the first. Do you have that?

Yes, I do.

Internal page 243, the bottom right hand quarter, line 21,
"The Mr Expert said, 'Oh, but this is one in a trillion
and so it doesn't matter'" and so forth. You simply could
not remember his name at that point, is that right?

That is right.

And then over the page, page 375, the top quarter,
internal page, 246, lines 8 to 11, "There is no other
evidence against this man. It is only this database
evidence that states that Mr Expert gave us. It is
entirely a matter for you, members of the jury."

Then 376, internal pagination 249, just by line 3,

the Court, "Ms Lees wants me to remind you - and I suppose
I will - that Mr -- I keep forgetting. (Ms Lees)

Ginsberg. (The Court) Oh whatever his name, Expert said -
- 'Gildeberg? (Ms Lees) Ginsberg. (The Court) Oh
Ginsberg. Mr Ginsberg said in his opinion whatever
database was used would make very little difference. She
just wanted me to remind you of that fact". And I think

your evidence is clear that you intended no discourtesy
and you simply did not recall his name on each of those
opens - 1is that correct?

Yes, sir.

Ms Lees also said, in response to questions from me about
a series of individual complaints that she had set out in
her witness statement about the proceedings, in her
evidence to the Tribunal - this is Day 2, page 61, line 13
- she made the point that, while the individual matters
she had complained of might not be grave in themselves,
overall she felt they created the impression that the
prosecution was doing everything wrong. I take it that
that was not your view of these proceedings?

Not at all. 1In fact, I believe I pulled up both defence
and prosecution in that case for not being prepared.

Yes, there is certainly reference to you criticising both
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counsel and I have referred to those references in my
opening submissions. Is it a matter of concern to you
that prosecuting counsel in a case such as this was left
with the impression that you felt the prosecution was
doing everything wrong?

It is a matter of concern that she did not come and see me
in chambers. If she had done so, I would have reassured
her that there was absolutely no such thought in my mind.
Can I just show you her witness statement which is at tab
29 of bundle one, where she sets out the impression that
the proceedings apparently made on the family of the
complainant and various members of the public? Are you at
tab 297

Yes.

If you go to paragraph 40, you will see Ms Lees saying -
well, I will let you turn that up.

Yes.

You will see Ms Lees saying, "The family of the
complainant were devastated and referred to the
proceedings as a shambles. Various members of the public
commented that the judge hated me both to myself and to
others. The family was distressed that the judge had
pointed at the wvictim during her summing-up twice. I did
not see this as I was busy writing down everything that
Justice Levers was saying. However, Mrs Gunn confirmed to
me that she had seen this happen. Further, I was informed
during my closing speech Justice Levers was rolling her
eyes to the ceiling on more than one occasion. I did not
see this".

Now, I think that you accept that you may have
pointed at the complainant during the course of your
summing-up - is that right?

No, sir, I said I pointed in that direction, but I did not
know until later that she was the complainant. Neither
counsel ever told me that the complainant was in court,
nor indeed that they wished her not to be identified.

Just so we are clear on this, the provisional response put

in signed by Mr Eadie, at paragraph 80.2 at page 529 of
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the core bundle, says this. "She may have pointed at the
victim during her closing speech although she has no
recollection of having done so. Even if she did so, there
would be nothing inappropriate in doing so".

No.

So the position really is that you simply cannot recall?
No, I do recall, however, subsequently, having read the
transcript that nobody told me that the complainant was in
court, nor that she did not wish to be identified.

I see. Criticism is also made

I am sorry, Mr Otty, but can I just ask paragraph 407

Yes, of course. I am sorry. I meant to ask you a question
about it. Would you like me to do that first and

I thought that you had, I am sorry. Go ahead.

The question that I was going to ask was - we have dealt
with the question of pointing at the victim - a further
question that I wanted to ask was, whether it is a matter
of concern to you that the family of the complainant
apparently were so devastated and considered the
proceedings to have been a shambles?

It is a matter of concern to me that Ms Lees did not
identify as such to me at the time and, had she done so, I
would have made every effort to see the family members and
to reassure them that there was no disrespect for them at
all.

Thank you, Madam Justice Levers. Now, at page 380 of the
core bundle, a conviction followed, as we know, and at 380
the question of sentence is being addressed. We have you
enquiring on internal page 282 of Mr McGhee, first of all,
as to whether he has anything to say about the Chief
Justice's guidelines, it should be ten to 12 years. Then
there is an exchange about the Chief Justice's guidelines
between yourself and Mr McGhee. Then Ms Lees makes some
submissions at internal page 284, and she says at line 16,
"Exactly, my lady. So when Mr McGhee talks about the
starting point of eight and then moving up with the
aggravating features, I disagree that we take the starting

point of eight. That is a matter for your ladyship in this

75



O I o O b w NN

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

jurisdiction. Your ladyship will be guided by the Chief
Justice's guidelines here, which is a tariff of ten to
12." And you respond, "Well, actually, Ms Lees, very
often I am not." What did you mean by those words "very
often I am not"?

I am sorry, I missed the page.

I am sorry, Madam Justice Levers, page 380 in the core
bundle, internal pagination 284, at the top right-hand
quarter. Line 16, Ms Lees, "Exactly, my lady. So when Mr
McGhee talks about the starting point of eight and then
moving up with the aggravating features, I disagree that
we take the starting point of eight. That is a matter for
your ladyship in this jurisdiction. Your ladyship will be
guided by the Chief Justice's guidelines here, which is a
tariff of ten to 12." And you respond, "Well, actually,
Ms Lees, very often I am not".

I had just been wrapped on the knuckles by the Court of
Appeal for giving somebody a lenient sentence, so I said
"very often I am not", but, in fact, I do follow his
guidelines. All I said was "very often I am not", but I
did not mean "I will not do so".

You are saying, essentially, very often I am not guided by
the Chief Justice's guidelines and that was a reference in
jest to the fact that you had recently been wrapped over
the knuckles by the Court of Appeal for not doing so.
That is right, sir, but I do follow the Chief Justice's
guidelines.

Again, were you concerned that that might be an
inappropriate impression to members of the public present
at this hearing suggestive of the fact that you were not
following the Chief Justice's guidelines in respect of
sentencing, because the public, clearly, would not be
aware or would unlikely be aware of the context of you
having had your knuckles recently wrapped?

Not really, because Ms Lees followed it up with the next
sentence, "Perhaps if I can put it in this way, that they
would be more relevant to this jurisdiction than any

figures given in England and the relevance of those
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guidelines is merely in relation to the aggravating
features". I said, "Thank you". I think that it was done
on a very friendly basis between counsel and I cannot see
how it could have been in any way critical of the
jurisdiction.

Q. Thank you, Madam Justice Levers. The next case that I
want to ask you about is that of Campbell and Parsons.

For that purpose I would to show

MR BRODIE: If Mr Otty, would just get out of this witness the
sentence that she did, in fact, pass.

THE CHAIRMAN: Get what?

MR BRODIE: The sentence she did, in fact, pass.

THE CHAIRMAN: Thank you.

MR OTTY: What sentence did you, in fact, pass in this case?

A. Eight years, sir, and on count three - on count two it was
eight years and on count three six months to run
concurrently.

Q. And the Chief Justice's guidelines were at a tariff of ten
to 12 years?

A. Well, it said ten to 12, but mitigating circumstances were
to be applied if necessary.

Q. Can I turn to Campbell and Parsons. As I was about to
indicate, I wanted to show you some passages in the
witness statement of Ms Rouse in relation to this matter.

MR BRODIE: My lord, before we go on, Mr Akiwumi draws my
attention - maybe there has been an oversight - that at
page 382 it appears - internal page 290 - the learned
judge says, "I have heard everything that has been said. I
believe the fairer sentence is 15 years".

A. Yes. I am sorry, I did give on count one 15 years and on
count two eight years and on the third count, concurrent,
six months. Thank you.

MR OTTY: Thank you. I am very grateful to Mr Brodie for
pointing that out. I am sorry overlooked it.

Madam Justice Levers, the case I wanted to turn to
was Campbell and Parsons, the last of the criminal
proceedings before the Tribunal and the witness statement
of Ms Rouse which you will find at tab 41 of the bundle 1
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with the principal witness statements in the case. Do you

have that, Madam Justice Levers?

Yes, I do.

If you go to paragraphs 10 and following this is where the
case of Campbell and Parsons is addressed. Do you have
that?

I am sorry.
I am sorry, tab 41, bundle 1, paragraphs 10 and following.
Yes.
In particular paragraph 11, where Ms Rouse says this,
"During the giving of the victim's evidence, I was upset
by the behaviour of Justice Levers and the jury. Justice
Levers' constant facial expressions, including rolling of
the eyes, loud sighing and looks of disgust were directed
at the jury and seemed to encourage them to do the same.
At times members of the jury would laugh out loud. At one
point one of the jurors, I believe it was juror four,
actually snorted and had to put her head down on the
table. The juror besides her, I believe Jjuror three, also
had his head down and they were both shaking with
laughter".

Now, would you accept - would you like to comment on
Ms Rouse's suggestion that during the course of these
proceedings you made constant facial expressions including
rolling of the eyes, loud sighing and looks of disgust.
I did not.
She also suggests that at times on more than one occasion
members of the jury would laugh out loud. Are you able to
recall from your own recollection whether the jury laughed
at all during this case?
I recall that one member of the jury was sleeping and
snorted, whether it was one of surprise I do not know, but
they laughed and I asked for them to calm down.
At paragraph 12 she said the unusual behaviour of the jury
caught her attention and made her turn to look at you to
see why the jury were laughing. At some point she could
see exactly what you were doing in terms of faces at the

jury. She kept her eye on you as she thought your
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behaviour was wrong and inappropriate. She felt that you
were egging the jury on. Did you encourage the jury in
their laughter at any point in this hearing?

No, Mr Otty.

Can you think of any reason why Ms Rouse would make up
this allegation against you?

Mr Otty, all I can do is present the facts, call as many
corroborating witnesses as I can and describe the court
room. I cannot think of any reason why people recall
things different to two or three other persons, but it
seems to me that it is only Ms Rouse who saw this.

Thank you, Madam Justice Levers. Sir, unless the Tribunal
has any further questions I was going to turn next to the
family proceedings in issue before the Tribunal.

CHATIRMAN: Yes.

OTTY: The fist of those is the [REDACTED] litigation,
which took place for material purposes between August 2005
and March 2007. There were a series of hearing addressed
in the evidence over that period and we will look at each
of them. I wonder if you could assist me on this first of
all. Do you have any views on foreign women, particularly
Canadian women, coming to the Cayman Islands and forming
relationships and then seeking to leave with children born
of those relationships?

I have no views on women per se, but I do feel very sorry
for the children because cross border access is both
expensive, unfair to the children and I think it is very
disruptive to their lives.

We will come to it in a moment in the context of the
[REDACTED] case which is another of the family proceedings
that the Tribunal is concerned with, but one of the
attorneys at that hearing recalls you in the course of
that case as saying words to the effect of You people come
here and have babies for these men and then leave thinking
someone else will raise their children up in Canada.

Mr Otty, are you asking me to comment on those words now?
Yes, did you say words to that effect in the [REDACTED]

proceedings in 20067
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I do not have the benefit of my notes. There are no
transcripts so I can only tell you in the context of
expressions that I might have used as to certain
circumstances, but I did say to Mrs [REDACTED] who told me
she did not want this man to raise her child, I said then
why did you come to this country then and have a child by
him, it is not fair to the child if he is going to be
raised fatherless. Words to that effect, whether those
identical words were used by me or not, since I do not
have the benefit of a transcript I cannot swear to it.

I will come to the [REDACTED] case separately in a moment,
but what I would like to explore with you for the moment
is what your general views were in about August 2005 when
the [REDACTED] litigation commenced.

I felt sorry for the children.

You felt sorry for the children. Another statement that
has been attributed to you is that you were fed up at
seeing the same situation where foreigner women came to
the island and got involved with Cayman men and then tried
to leave with their children. Would that statement
reflect your views in 20057

Again it had nothing to do with the women or the
relationship they had with the men, or the nationality but
it was just a gquestion of the cross border access that
judges found very difficult to deal with.

In relation to the specific statement you people come here
and have babies for these men and then leave thinking
someone else will raise their children up in Canada, Mr
Brodie cross-examined Ms Merren on the basis that this
statement was made and he characterised it simply as you
being outspoken, and the reference for that is Day 1, page
119 line 2 to page 120 line 6. Would you accept that you
may have said remarks to that effect and it was simply you
being outspoken?

I accept the fact that I am an outspoken person, but I do
not speak for the sake of speaking, I said it in the
context of the child.

Let us look at the individual sets of proceedings in turn.
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Ms [REDACTED] was in fact a foreign women who had come to
the Cayman Islands and who had had a child with a
Caymanian and was seeking to leave the jurisdiction. 1Is
that all correct?

I believe that the relationship broke down, yes.

And you are aware that the broad allegation against you in
relation to the four hearings with which the [REDACTED]
proceedings were concerned is that you showed yourself to
be prejudiced against Ms [REDACTED] during the course of
those hearings. Could you comment on that broad
allegation?

First of all I was not prejudiced against Ms [REDACTED],
and if you examine the transcripts you will see I did my
best for Ms [REDACTED]. I got money for her from Mr

[REDACTED], I stopped Mr [REDACTED] from assaulting her.
I gave her joint custody. Two other judges took custody
away from her, I was the one who gave her joint custody.
Justice Henderson refused I believe overnight access and
Justice Foster eventually took custody away from her
completely and gave it to Mr [REDACTED].

When you refer to transcripts, Madam Justice Levers, I do
not believe we have transcripts.

Not transcripts but evidence, it was statement. The
statements of Mrs Merren and Mrs DaCosta and Mr Boni.

And you maybe referring particularly I suspect to the
attendance notes of Mr Boni.

And in fact Mrs DaCosta.

As far as the August 2005 hearing is concerned the
allegation against you in respect of this hearing is that
you sneered and looked scornfully at Ms [REDACTED] from
the outset. Could you comment on that allegation, please?

I sneered and ---

And looked scornfully at her?
At Ms [REDACTED] or the mother?
Mrs [REDACTED] .

No, sir, I had no reason to.

I should say Ms [REDACTED], Mrs [REDACTED] is the mother
and it is Ms [REDACTED] who is the litigant.
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No, sir, I had no reason to.

The next hearing was September 2005 and both Ms [REDACTED]
and Mr Boni her attorney recall that you gave the
impression that you had already decided the case adversely
to Ms [REDACTED] and that you were initially dismissive of
his submissions until he, as he described it, through a
minor tantrum. Do you recall Mr Boni having to throw some
sort of tantrum to get your attention?

Mr Boni in chambers is a very colourful character and he
constantly wanted to interrupt. I therefore put him in
his place and then he folded his books like that, and I
said to him - I recall this vividly - Mr Boni, that is not
like you, and as Mr Boni says in the attendance notes we
have a very good relationship, and I still let the other
side finish and then called upon Mr Boni.

So you do recall him having to close his folder.

I do not know if it was his folder but I recall Mr Boni
making some ---

Some sort of gesture?

Yes, and I said to him, Mr Boni, that is not like vyou, we
have a very good relationship, and then he let Mrs DaCosta
finish.

He has described in his witness statement your facial
expressions and your tone of voice as amounting to
peremptory treatment to both him and Ms [REDACTED].

I do not know what he means.

Ms [REDACTED] also says that you made a series of what she
characterises as unpleasant and inappropriate comments to
her at the September 2005 hearing. I should mention I
omitted to remind the press present that the Tribunal has
given a direction with reporting restrictions effectively
applying to all family proceedings.

CHATIRMAN: Yes.

OTTY: I am sorry, Madam Justice Levers. Ms [REDACTED]
says that you made a series of unpleasant and
inappropriate comments to her during the course of the
September 2005 hearing.

Yes.
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One is that she says you asked her whether she was in the
habit of expecting men to buy her expensive gifts such as
houses. Did you ask a question to that effect?

No, not in those words.

Could you turn to bundle 1 tab 11 please.

Can I just explain, Mr Otty?

Yes, by all means.

There was a question of if he does not buy me a house he
cannot see my child, and I said to her, Ms [REDACTED], we
are not here to bargain, we are not in the habit of making
fathers buy expensive houses so that they can have access
to their children. She was insisting on a house because
she said she had nowhere to live although employed with
him, and in that context I did say that. But those words
alone give a very wrong impression.

Did you ask Ms [REDACTED] if she had the habit of making
men buy her expensive gifts like houses?

No, no, not in that context. As I have explained to you
it was —--

Did you ask her that question at all?

No, I said we are not in the habit of.

If you go to tab 11 in bundle 1 you will find the witness
statement of Ms DaCosta who was the opposing attorney to
Mr Boni.

Yes.

If you go to paragraph 14D of her statement on page 4 you
see Ms DaCosta's recollection is I do recall the learned
judge asking Ms [REDACTED] if she had the habit of making
men buy her expensive gifts like houses.

Can you read on?

Yes. At the time Ms [REDACTED] was alleging that F had
agreed to buy her a home which was denied by F. However
Ms [REDACTED] then clarified her statement and advised
Levers J that she had put in her own funds towards the
home. In fact Levers J advised the party she had no
jurisdiction to make an order in relation to the home but
attempted to assist Ms [REDACTED] in this respect by
asking F to make an offer that was fair to Ms [REDACTED].
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This aspect of the matter was settled through the
parties' attorneys without the necessity of Ms [REDACTED]
seeking relief through the court. So we do have Ms
DaCosta recalling you asking this specific question.

Yes.

I understand what you say about the context, but with the
benefit of that do you think you may have asked such a
question?

Not in those terms, no. There was absolutely no need for
me to have asked in those terms because she was not asking
for any of the houses or had not done so before.

Ms [REDACTED] also recalls you suggesting that she needed
to do a better job as a wife and a mother. Do you recall
making any such suggestion?

She was not a wife, sir, and I never said anything about
being a mother. I gave her joint custody and care and
control.

Do you recall stating that in your opinion Mr [REDACTED]
had apologised enough?

No, I do not recall that and I would have to see in what
context I said it. What demands were being made for him
to apologise, but I do not recall saying it.

Let me show you Ms [REDACTED]'s statement where she makes
the allegation. It is at tab 37 of bundle 1, paragraph
22. Do you have that?

Yes.

It says, "While some of what Mr Boni discussed in the note
rings true, such as Justice Levers showing moments of
sympathy, Mr Boni has left out that shortly afterwards she
would turn the sympathy to anger and make malicious
comments, such as are you in the habit of expecting men to
buy you expensive gifts, such as houses, telling me I need
to do a better job of being a wife and mother or telling
me in her opinion Mr [REDACTED] has apologised enough to
me. She would then coming down hardly on my ex for
basically stalking me. I really feel the most serious

points of the case are left out of this note." That is
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A.

referring to Mr Boni's attendance note.

But she has not told us in what context I said Mr Boni has
apologised enough, so I cannot comment on that.

Mr [REDACTED] has apologised enough.

Mr [REDACTED].

I see. Thank you. If we go back in that statement to
paragraph 12, you will see another comment that Ms
[REDACTED] alleges that you made and which she says was
inappropriate. Do you see three lines from the bottom of
paragraph 12 a passage set out, "So
so forth? Do you have that?

Yes.

And then, "Despite this she still made comments later
about me about me having all these men and being that type
of woman". Did you make any comment to that effect?

What I said, Mr Otty, was "Mr [REDACTED], leave Ms
[REDACTED] alone, it does not matter if you see her with
ten boyfriends, leave her alone, do not touch her. She has
no relationship with you now." I was advising the
parties. And I never referred to her as "that type of
woman", because I gave her custody and control - care and
control - of the child.

It is also said by Ms [REDACTED] that you made
inappropriate remarks which were overly dismissive of her
decision to take her son to a child psychologist and that
you said you did not send your children to one and did not
see why people need to today. That is paragraph 13 of the
same statement. Do you accept that you made such a remark?
Sir, I did talk about psychologists and I said to Ms
[REDACTED], "your child is wvery, very young, she needs a
mother and father". Mr Boni's note I think will show
this. I was advising the parties and I said to her, "Don't
take the child to too many psychologists, because children
get confused. Please try and get on with Mr [REDACTED] and
show the child love and affection".

Thank you. Did you draw upon your own experience in this
matter?

I do not recall. When you say my experience, I have never
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been to a psychologist.

I am sorry, it was a rather broadly phrased question. The
criticism from Ms [REDACTED] is that you said that you did
not send your kids to one. Do you recall referring at all
to how you had behaved as a mother?

No, sir, no, nothing like that.

The next hearing of which complaint is made is November

2005. It is said by Ms [REDACTED] in this regard

MR BRODIE: Which paragraph?
MR OTTY: Paragraph 29 of her statement, if you would like to

)

turn to that. It says in this paragraph that you made a
comment to the effect that it was no wonder that the child
was messed up with a mother like Ms [REDACTED]. Did you
make such a comment?

No, sir, I did not. I had no evidence about the child.

No evidence about the child being messed up-?

In fact, nobody else but Ms [REDACTED] recalls that
either.

The final hearing with which the [REDACTED] proceedings
are concerned is one that took place in March 2007. It is
said at this hearing that you described psychological
evidence presented as garbage. Now, Ms Merren, who was Ms
[REDACTED] 's attorney at this hearing does not recall the
word "garbage" being used but she does recall you refusing
to look at the psychologist's notes and literally tossing
aside his report when it was presented to you. Now, do you
recall using the term "garbage" at this hearing?

No, sir, I do not.

And what about Ms Merren's recollection of you tossing
aside Dr Hawkins' notes?

I do not know in what context she is talking, but what had
happened was that Dr Hawkins had only seen the child, not
the father or the mother in any detail, and I felt it
would be completely unjustified on my part to have a
report in order to make a custody decision without the
doctor seeing members of the entire family.

If you go to tab 33, paragraph 10, you will find Ms

Merren's statement, where she is commenting on the
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allegations made by Ms [REDACTED]. She sets out the
allegations, which is that "she refused to look at Dr
Hawkins' notes, she said they were nothing but my words,
Dr Hawkins submitted a full evaluation of my son and her
diagnosis of him having extreme separation anxiety only to
have it literally tossed aside and called garbage." Then
Ms Merren comments, "This statement is accurate except I
do not recall Justice Levers calling the report garbage".
Perhaps you can say what you mean by tossed aside -
physically, no, but I did not look at it because of the
reason that I have already given.

I see. The allegation is that you literally tossed it
aside, but you reject that allegation?

Yes, Mr Otty.

It is also said by Ms [REDACTED] that at his hearing you
suggested that her child might have been brainwashed by Ms
[REDACTED] and Ms Merren does recall you saying that you
had been saying that Ms [REDACTED] had been filling her
son' head full of Canada, suggesting that. If you go to
paragraph 11 in the statement we are in, Ms Merren then
recites the allegation. "I was told I was ridiculous for
filling my son's head full of Canada. I needed to stop
that nonsense and tell my son how much he should love his
daddy and want to be with his father." "This statement is
accurate". Do you recall telling Ms [REDACTED] that she
was ridiculous for filling her son's head full of Canada?
I did not use those words, nor did I use the word
"brainwashed". What I said to Ms [REDACTED] was, "you have
to stop making the child believe that he is going to
Canada soon. The court has not made a decision yet and for
now both of you should show love and affection to the
child". And that is why I gave them joint custody.

Do you recall telling Ms [REDACTED] that she needed to
stop that nonsense?

No, sir, I do not.

You would accept, I expect, that, if you had said those
words, they would be inappropriate?

Well, it depends on the context that I said it in, but I
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certainly did not use them, so I cannot accept it.

Thank you. I go next to the [REDACTED] litigation, which
took place in October 2006. These proceedings also
concerned, as we know, a custody dispute between a
Canadian woman, Ms [REDACTED], and a Caymanian national,
Mr [REDACTED].

Yes.

I think that you accept that you recall in the context of
this case pointing out that the conduct with which the
case was concerned was not uncommon and that it caused
harm to children due to the instability of relationship.
I think you would have to point to where I said it in
context.

Yes, by all means, page 520 of the core bundle. Paragraph
34.2. do you have that on page 5207

Yes. Is this my response?

This is Mr Eadie's provisional response. Page 520,
paragraph 34.2, the third line in, "Levers J does
recollect pointing out that from her experience of cases
the conduct in that case was not uncommon and caused great
harm to the offspring of such unstable relationship. She
also recalls pointing out about the work undertaken by
paid low wages, placing her at a disadvantage. Finally she
recalls stating to both parties at the end of the hearing
words along the lines of, 'Never let the situation get to
the point where you wish you did not have the child'."
That is all correct, is it?

Well, it is correct in a certain context. I cannot just
say that it is correct like that- taken in that context.
Taken out of context, it sounds maybe not as nice, but it
really is in the context and the consideration that was
shown to both parties.

I do not want to be unfair to you, obviously, Madam
Justice Levers, but the context is that this response is
responding to paragraphs 7.2 to 7.6 of the case summary
that was presented to you.

Yes, it was a provisional

And you will find that at page 478 of the core bundle, so

88



O I o O b w NN

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

N

.30

if you would like to turn to that, we will look at the
allegations made that you are there responding to, if you

go to page 478 in the core bundle.

Yes.
We can usefully start at 7.1, in fact. That is also
addressed in your case summary. "Levers J asked on more

than one occasion what were you thinking of having a child
with this man, given that you did not intend to stay with
the father?" Do you recall making a statement to that
effect or asking a question to that effect?

In counselling the parties, yes, sir, I did say that.
Paragraph 7.2. "Levers J constantly referred to Ms
[REDACTED] as 'you people' and made a number of
assumptions about Ms [REDACTED] based on generalisations,
such as 'you people come here and have babied for these
men and then leave thinking someone else will raise their
children up in Canada". Do you recall making a statement
to that effect?

No, sir, I do not. Not in those terms.

As to this, this is a statement that Ms [REDACTED]'
attorney, Ms Merren, also specifically recalls.

What I did say was, in general terms, that it is unfair to
the child that, when you have a child from a man full well
knowing that he is going to live in another country, you
have no intention of marrying him and now you are saying
that you are not going to let him have access", and that
was the evidence before Mr.

Do you recall using the words "you people"?

I have a habit of using the word "people", and I have to
say this, I suppose you can take the country out of the
person but not the person out of the country, but it is a
little translation in my language of reference to persons,
it is not meant in any derogatory term at all. I would say
to my children even, "you people go and do this". It is
not meant in any derogatory sense at all.

I understand that, Madam Justice Levers, thank you for
that.

89



O I o O b w NN

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

I might have said it, sir, I am not going to deny it.
Again, setting aside as we did this morning questions of
actual prejudice and actual bias on your part, you
appreciate these proceedings, as any family proceedings
involving custody over a child, are particularly sensitive
ones. You would accept that?

Yes.

You also accept that, as a matter of fact in this case,
there were two nationalities involved.

Yes.

Against that background would you accept that it is
perhaps a matter of regret that you used the term such as
"you people" ----

No, sir.

- capable of being interpreted as referring to foreigners
in general?

No, sir, I might have said it once, but the entire context
and the environment in which this case was conducted was
in a very kind, considerate manner. I gave a judgment, a
written judgment, and, in fact, Ms [REDACTED] came back
and asked for that order that I made to be reinforced. I
did not think it was in any way derogatory or dismissive
of the parties that were appearing before me. I took time
out to counsel both parties as I did in the [REDACTED]
case.

Just to be clear, how many occasions do you accept that
you may have used the words "you people" or the phrase
"you people"?

I do not have a transcript so ... Maybe once, maybe twice,
but, if I was to give you a figure, I would not be telling
you the truth.

Again, Ms Merren comments on this allegation. If you go to
tab 33 in bundle one, paragraph 26, do you have that?

Yes.

Where again Ms Merren sets out the allegation and then she
comments. "The allegation is she also kept referring to
myself [that is Ms [REDACTED]] as 'you people'. She kept

making vast generalisations, such as, 'you people come
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here and have babies for these men and then leave thinking
that someone else will raise their children up in Canada".
And we have Ms Merren's saying in terms, "This statement
is correct".

She does not say how many times I said it, though, and I
cannot tell you.

And she says, "By 'you people' I took Justice Levers to
mean Canadians, as Ms [REDACTED] is Canadian". Were you
referring to Canadians by the term "you people"?

I was referring to any person who came here and wanted to
take the child back away from the father without access.
So you were referring to any foreign woman came into the -
Anybody.

- jurisdiction and wanted to take the child out without
the father's access?

Even a Caymanian who wanted to do it.

It is also said, as a matter of complaint by Ms
[REDACTED], that you made derogatory remarks about Ms
[REDACTED] ' working record. She recalls you commenting
adversely on her employment in Canada and doing so in a
derogatory tone.

I did not and, as Ms Merren says, I do not recall this
statement being made in a derogatory tone.

Yes, that is absolutely right. Paragraph 27 of the
statement we are in.

I did not. I was saying it in the context of maintenance
and cost of access, flights here for the summer, for
Christmas and who was to pay for them.

So you do accept that you said the words "I suppose you
have no money either. It is after all a welfare system in
Canada. Also look at the work you did in Cayman, the
Westin, Bodyworks".

Yes.

You accept that you said those words?

I am not sure exactly that I used those words, but it was
in that context that I said it - if I said it at all.

It is also said by Ms [REDACTED] that at the end of this
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hearing you made a further derogatory reference about her
to her ex-partner, stating, "I bet you wish you did not
have a child with this woman".

I said, as Ms Merren said, and I do not recall what he
said to me, but both parties were very annoyed with each
other and I said, "Do not behave in such a way as if you
wish that you did not have a child". The child was going
through a lot of trauma, Mr Otty.

Madam Justice Levers, I am not disputing that.

No. I was advising him in those terms, advising the
parties to behave in such a way that they would wish that
they did not have a child, because it was causing so much
trauma in the family life.

Yes, but, just to be clear, the allegation by Ms
[REDACTED] is that you said to her ex-partner, "I bet you
wish you didn't have a child with this woman". I would
like you to comment directly on that allegation.

No, sir, I did not.

Thank you. You would accept, I take it, that, if you had
made a comment to that effect, it would have been entirely
inappropriate?

I cannot accept something that I did not say.

The next proceedings I wish to turn to are the [REDACTED]
proceedings, which took place, for material purposes, in
November 2006 and April 2007. These were maintenance
proceedings contested between a Ms [REDACTED] and her ex-
husband. There are two hearings in issue before the
Tribunal. It may be convenient for these purposes, Madam
Justice Levers, if you have the witness statement bundle
with Ms Merren's statement in to hand, because the
allegations are principally set out in that. Do you have
bundle one?

Yes. Ms Merren's statement?

It is the bundle we were just looking at. I was only
referring to the bundle because Ms Merren's statement was
it in. Bundle 1 is what we need. Ms [REDACTED]'s
statement is at tab 39 of that bundle. The first

allegation, Madam Justice Levers, i1s that at the first
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hearing in these proceedings in November 2006, you acted
in a condescending manner towards Ms [REDACTED]. She has
given evidence to the Tribunal both in her witness
statement and in her oral evidence to the effect that you
told her she was not prepared and then you commented in
what she described as in snide terms on her need to engage
a lawyer. Now, do you accept that you instructed her to

engage a lawyer?

A. I did advise her

Q. You advised her to obtain a lawyer.

A. Yes.

Q. Is it a matter of concern to you that a litigant in person
appearing before you left the hearing with the impression
that you had spoken to her in snide terms?

A. I cannot

MR BRODIE: I have not interrupted before, but I am not sure
that is altogether an appropriate question, because it
rather assumes certain facts in that question and I am not
sure that it is altogether fair to say, "Well, does it
concern you that somebody has left your courtroom feeling
you made a snide remark", because it is a very difficult
question, I would respectfully suggest, to anyone to
answer.

MR OTTY: Sir, the reason that I am asking these gquestions - and
I hope not in a way that puts Madam Justice Levers in any
difficulty -is that some of the authorities indicate that
the way an individual judge in the context such as the
present responds to the allegations and the gravity with
which the judge views the allegations is of relevance at
the final stage when the Tribunal comes to assess the
appropriate outcome. The Cullen Inquiry is one example of
that.

THE CHATIRMAN: Yes.

MR OTTY: But I hope that I am not putting Madam Justice Levers
in a difficult position.

SIR PHILIP OTTON: If you use the subjunctive rather than as a
direct - as a judge would it concern you? I cannot see

any problem with that.
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MR OTTY: I am very grateful, sir. As a judge would it
concern you if a litigant in person in family proceedings
left a hearing feeling that he or she had been treated in

a snide manner?

A. Of course, it would. Mr Otty, I just need to say this to
you on this one.

Q. Yes.

A. Mrs [REDACTED] came in and Ms DaCosta was asking for the

matter to be dismissed because she had no papers at all
with her, as she told you. I, therefore, adjourned the
matter despite a lot of objections from Ms DaCosta and
advised Mrs [REDACTED] to get an attorney. She was very
annoyed because she felt that she had to come back to
court again.

SIR PHILIP OTTON: You did not think of allowing her an ex-parte
application for relief? This woman was in considerable
financial difficulties.

A. Sir, what she wanted was, I think, a variation of the
maintenance and she was, in fact, getting some
maintenance, but she wanted an increase in maintenance,
and, actually, at that hearing, she asked me for an
increase and I said that I had no evidence before me of
the

Q. What she was trying to enforce was the forms of the
original order, that the amounts that were unpaid under
the insurance policy should be shared half and half with
her husband. She was not seeking a variation. She was
seeking to enforce the old order.

A. Well, she now says that, sir, but at the time she did not
say anything about an insurance policy to me at all and I
said to her that she should get an attorney. In fact, I
sent her down to the legal aid office and she got an
attorney.

MR OTTY: You see paragraph 12 where she sets out - well, the
end of paragraph 11, where she sets out what she describes
as your snide remark. "That is why people hire attorneys
for these things". Do you accept that you may have made a

remark to that effect?
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No, sir.

She goes on to say that, "This was my first time in court
so I did not know what to expect. I thought Justice Levers
behaved harshly towards me. Her tone was condescending and
I felt that she was belittling me". Then further down, "I
left the hearing feeling upset and discouraged about
pursuing the matter after being practically attacked by
Justice Levers. The tone in which she spoke to me made it
clear that she had absolutely no interest in hearing my
case".

Now, you say that, in fact, you, I think, vigorously
opposed the request by Ms DaCosta for the matter to be
dismissed - is that right?

Yes.

This is another of the matters that was raised with you by
the Chief Justice, 1is it not?

Yes. We did not go into any lengthy discussion on it. I
think that he just sent me a copy of the letter.

If you go to page 202 of the core bundle, you will see
what you say to the Chief Justice on 4th June 2007 when
you addressed this case.
Yes.
You say, on page 202 in the second complete paragraph, "I
now refer to the two complaints by Ms [REDACTED] and Mrs

[REDACTED], the second of which has apparently been sent

to the Complaints Commissioner. The morning I met with
you you also gave me a complaint from Ms [REDACTED], which
was apparently solicited by Ms [REDACTED] and/or someone
in the court office. You state that those complaints
speak for themselves. By that phrasing I can only assume
that even in the absence of the complaints being tested or
any opportunity to reply they have nonetheless summarily
been accepted as correct. This concerns me greatly in view
of the relationship we have had over the last four and a
half years. I make this comment, although we discussed
the matter, as something that concerns me because these
complaints were not brought to my attention previously and

some of them are over two years old with apparently no
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complaint." You then go on, "I have to say, Chief
Justice, it is entirely inappropriate and indeed
unconstitutional for the judicial conduct of a Grand Court
judge to be reviewed by the Complaints Commissioner. Any
such review may well be capable of amounting to criminal
contempt of court itself requiring adjudication in a Grand
Court in due course."

So there is no attempt there to set out the detail of
your response to Ms [REDACTED]'s complaint.
I had just got the complaint and I wanted to look at the
file and verify what had happened. I could not get the
file and so I did not wish to put down anything in writing
that was not accurate.
Ms [REDACTED]'s second area of complaint relates to a
further hearing in April 2007, by which stage she was
represented and at which hearing she contends that you
acted again in a manner indicative of bias or prejudice

in favour of her ex-husband.

The particular matters that she complains of are that
you opened the hearing in a manner which made Ms
[REDACTED] embarrassed at her pregnancy. This is back in
Ms [REDACTED]'s witness statement, Madam Justice Levers,
are you still there at tab 397
Yes.

Do you have paragraph 23.

Yes.

And ms [REDACTED] says that on the 13th April as soon as
we entered Justice Levers' chambers Justice Levers
commented on my pregnancy. She made statements such as I
see there is another member of the human race on the way
and enquired who the father was. Do you accept you made
that comment or question?

I do not recall this case at all, but I do rely on Ms
Parke's memory of it to a certain extent because my notes
once again were not provided to me, I believe they cannot
be found.

Ms Parke’s memory of it 1 s se?l3,0ant
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it is a statement dated 5th August 2008.

Yes.

So some 14 months after the hearing. Ms Parke says very
fairly

BRODIE: With respect my friend might just draw your
Lordships attention to the beginning of the second
paragraph, the complaint of Mrs [REDACTED]. The opening
sentence.

OTTY: Ms Parke very fairly records the fact that because
she has only recently had this complaint drawn to her
attention her recollection is not fresh and she refers, as
Mr Brodie points out, to the fact that it had been drawn
to her attention in July 2008 and she now has had the
opportunity to review the contents. Unfortunately her
recollection of the events as penned by Ms [REDACTED] is
not as fresh as hers, taking into consideration that such
an extensive period of time has elapsed between the
hearing in April 2007 and the present. It seems Ms
[REDACTED] 's comments were written within one week or so
of the hearing, and we know that because within three days
of the hearing Ms [REDACTED] had made her complaint to the
Complaints Commissioner. We will come to that. Mr Brodie
has asked

BRODIE: At the bottom of the page where Ms Parke makes
the comment that a complaint was never discussed with her.
OTTY: You have seen Mr Brodie's helpful intervention.
CHAIRMAN: I see his intervention.

OTTY: To go back to my original question, Madam Justice
Levers, do you recall opening the hearing by making a
comment to the effect that you saw that another member of
the human race was on the way and asking who the father
was?

No, sir, I do not recall that.

Do you recall asking Mrs [REDACTED] about her pregnancy?

I recall asking Mrs Parke about her pregnancy.

PHILIP OTTON: I did not hear that.

I am sorry, sir. I recall asking Mrs Parke at one stage

of the hearing about her pregnancy because of the question

97



O I o O b w NN

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

MR

)

of maintenance.

OTTY: Did you recall noting that she was making pregnant
and making enquiries as to who the father of the child
was?

I recall asking Mrs Parke about the pregnancy and the
paternity at one stage of the hearing.

And you say you did that because you considered it to be
an entirely appropriate enquiry to make in the context of
an application for maintenance?

Yes, sir.

You had both parties represented before you at this
hearing. Could you not rely upon the attorneys to draw to
your attention any relevance to be attributed to the fact
that Ms [REDACTED] was pregnant?

One should be able to, yes.

And why did you raise it yourself?

Sometimes in family law matters attorneys are not always
very well prepared. Affidavits are not filed, documents
are not handed up and so in those circumstances when the
question of maintenance came up and this pregnancy was not
mentioned I recall asking Mrs Parke at some stage about
it.

Because Ms [REDACTED]'s evidence as you see in paragraph
23 1s that as soon as she entered your chambers you
commented on her pregnancy.

I do not recall that, sir.

Another matter that is complained of by Ms [REDACTED] in
relation to these proceedings is that you drew
inappropriately from your own experience of the
respondent's illness because you had suffered a similar
illness. Do you accept that you referred to your own
condition?

When the parties came in and sat before me I did refer to
the fact that I had the same illness and I was on dialyses
at the time as Mr [REDACTED] was and I said to Ms Parke,
do you have any problems with that.

Yes, and Mr Brodie quite properly cross-examined Ms
[REDACTED] on the basis that you had asked Ms Parke if she

98



O I o O b w NN

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

was comfortable with you hearing the case in those
circumstances.

Yes, sir.

If we go to first of all page 520 of the core bundle where
we see your provisional response drafted by Mr Eadie
addressing this case, paragraph 36 through to 40, we have
the question of reference to illness being referred to in
paragraph 38.

Yes.

And we have no reference there to you inviting Ms
[REDACTED] 's counsel to consider whether she was
comfortable with you hearing the case.

Mr Otty, my response to you must be the same as before.

It was a provisional response and I still do not have the
benefit of the notes but | have read M:
statement and am now refreshed slightly.

Let us look at Ms Par ke’ s statement>5latanpage ‘!
we see at paragraph 4 on page 510 -- do you have that?
Yes.

Paragraph 4 on page 510 we see the question of reference
to your own condition being addressed. The judge did
disclose to us at hearing her familiarity with symptoms
the petitioner might be experiencing and the treatment and
cost he would be incurring in the future. I also believe
the judge called for a stenographer at the beginning of
the matter but none was available. I remember this
because I had never had such a request for a chamber
matter before. I am sorry, I should also show you
paragraph 3, I believe after reviewing the petitioner's
affidavit and noting his illness I informed Ms [REDACTED]
the day before the hearing that the Honourable Judge who
we were set to appear before was familiar with that type
of illness, and then we have paragraph 4. It does not
appear from this that Ms Parke recalls a specific
invitation from you to consider whether she was
comfortable that you continue to hear the case.

Well I did and that was one of the reasons why I called

for a stenographer. I do not usually have stenographers
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in chambers but I specifically called for a stenographer
because I did not want it to be said that I was suffering
from the same illness as Mr [REDACTED] and had done the
case. Can I just ask you to look at paragraph 9.
Paragraph 9 of Ms Parke, that I verily believe that my
client did not instruct me on her pregnancy. I believe I
was only made aware that she was pregnant within a few
days/weeks of the hearing and therefore no mention was
made in her affidavit of her being pregnant. Thank you.
Another complaint by Ms [REDACTED] in relation to
this hearing concerned the circumstances in which she came
to give her evidence because she gave evidence on oath.
Do you recall that?
Yes.
If you go to paragraph 30 of her statement which you find
at tab 39 of bundle 1, the witness statement bundle, you
will see what she said about that. The suggestion is that
you said to Ms [REDACTED] at the stage she was taking the
oath the following words. She said a bible was not
immediately visible so I turned to her and asked where is
it and she replied it is there, do you know the bible. I
responded, Yes, I do know what the bible is. I then
picked up the text books and located the bible. I felt
insulted and felt that Justice Levers was making a mockery
of me. This remark was especially damaging because it
came just as I was about to take the stand. It made me
angry and caused me to lose focus while being questioned.
Do you accept that you make a remark as recalled by Ms
[REDACTED] to that effect?
No, sir, I do not.
Mrs [REDACTED] also goes on in the next paragraph to
suggest that you were dismissive of the efforts she had
made to obtain and pursue education, and she suggests that
you made a sarcastic comment about the length of time that
she might take to complete her studies. Do you see that
in paragraph 317
Yes, I do.

mention was made of the fact that I had been attending a
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college part time since 1997. Justice Levers remakes that
I had spent ten years in school and then stated with
sarcasm that is some commitment, how long before you
finish, another ten years. Do you accept that any
exchange in relation to Mrs [REDACTED]'s education
occurred?

Yes, as far as her education was concerned she told me
that she studying and it had taken ten years. I did not
say another ten years. Mrs [REDACTED] was very annoyed by
this time because she just did not appear pleased at the
entire hearing and her husband being ill and Mrs
[REDACTED], the present wife, sitting at the back, so I do
not know why she said that but I never said another ten
years.

So you do not recall asking Mrs [REDACTED] whether she was

going to spend another ten years studying?

No, sir, I do not.

Can you go to page 521 in the core bundle. Go to
paragraph 39, this is again a provisional response
prepared by Mr Eadie. 1In paragraph 39 it reads as
follows: "As paragraph 9.3 of the case summary Levers J
recollects some discussion about [REDACTED] 's degrees.
No sarcastic remark of the kind alleged was made. Levers
J recollection is that she asked [REDACTED] whether she
was going to spend another ten years studying or whether
she was going to commence paid employment. " So it does
appear from this document at least that at that stage you
did recall asking whether Ms [REDACTED] was going to spend
another ten years studying.

Yes, it appears so, but I do not remember it now and it
certainly was not in a sarcastic tone. As I said it was a
question of maintenance that it was said.

OTTY: I was going to go on to the [REDACTED] litigation
and I do not know whether this is a convenient moment, or
shall I proceed?

CHATIRMAN: Yes.

OTTY: The [REDACTED] litigation, Madam Justice Levers,
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another set of family proceedings dating from November
2006 and April 2007. Again it maybe most convenient to
take the allegations in this regard from Ms [REDACTED]'s
statement which you will find at tab 21 of the principal
witness statement bundle. Do you have that?

Yes.

If you go to paragraph 9 you will see that it is alleged
that at a hearing in November 2006 you make a number of
inappropriate sarcastic remarks to Ms [REDACTED] and said
she could not be awarded the full matrimonial home because
she had siblings in the Cayman Islands and she responded
by saying they already had their own family and that you
then said words to the effect of Oh, so you have found
husbands here. Do you recall an exchange of that nature?
I recall an exchange but not of that nature.

What is the exchange that you recall?

What had happened was that this was a property matter and
it was a duplex and both parties had contributed to it.
She wanted the entire home and for Mr [REDACTED] to be
evicted, so that she could stay there till the matrimonial
issue was completed and Mr [REDACTED] was alleging that
she kept her entire family there, and I said what do you
mean by entire family and she said her sisters had come
down here, and she said and they had their families here,
and I asked from where they were, whether the children
were here etc, and I said Oh, so are they married to
Caymanians here, and she said Yes, and I said You found
them husbands here and she said No, I found them a job,
and then I said to her Well, if they are Caymanians then
go and live wherever their homes are because Mr [REDACTED]
then can have the other part of the duplex.

I do not think I have quite followed the logic of your
exchange.

It was a property issue and Mr [REDACTED] was complaining
bitterly that he entire family was living in the house. I
think three sisters and husbands so he said, and it was in
that context that this came up, but it was not a question

of Oh, you found them husbands here at all, it was just a
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question of they were living in the matrimonial home and I
was ascertaining in what circumstances etc.
All of her siblings and their families were living in the
matrimonial home?
As I recall it it was a duplex and they were living in one
part of the home and her sisters I believe and their
respective husbands were living in another.
What she said is To my surprise Justice Levers told me
that she could not give me the former matrimonial home
because I had many relatives living in the Cayman Islands.
There is no suggestion unless I have missed it that Ms
[REDACTED] 's account has her other siblings living with
her in the matrimonial home.
In the duplex I believe you will find.
Further on in the witness statement at paragraph 22 we
have another hearing addressed from April 2007 this time,
and it is said that at that hearing that she attended
chambers before you, the petitioner and the petitioner's
attorney was present. Madam Justice Levers, you then, it
is said, said to her, Oh, so you want more money, why do
you not just go back to the Philippines. Did you make a
remark to that effect?
I did not, no, sir. Can I explain to you what happened in
that?
Of course.
What had happened was that Mrs [REDACTED] wanted to buy
the matrimonial home from Mr [REDACTED] and there was a
valuation going to take place, and I had placed a certain
value on the house which was $415,000 CI. Mrs [REDACTED]
wanted me to place a higher value on the house because the
valuation also gave a higher value of $508,000 and I said
as the parties had the option of buying each other's
shares I would place $415,000 since it was their home, the
lesser value. That was a for sale value, and that is done
sometimes. She said but I need more money because my
contribution is there, and if I get this money then I
would go back, and I said so you want more money but T

cannot give you more money because both parties must have
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a fair chance of buying their share, and that is all I
said, I did not say anything about why don't you go back
to the Philippines.

Did you refer to the Philippines at all?

She referred to the Philippines.

And you did not?

I don't recall referring to the Philippines, but the
Philippines first came up because she said so.

PHILIP OTTON: Mr Brodie, can you find in the documents
where this account has been given on a previous occasion?
BRODIE: I am sorry, my Lord, I am not quite following.
PHILIP OTTON: It maybe it is my fault but I have never
heard these explanations being given before in respect of
this part of the conversation on this occasion with Mrs
[REDACTED], but if you could refer me to a statement or a
letter or some other document where she gives this version
I would be very grateful.

BRODIE: May I have some time to see if I can find it, but
I will have to look at what Mr Eadie said about this in
the first place, and I cannot remember now whether I put
this in cross-examination or not. I cannot recall.

OTTY: Sir, Mr Eadie will not say anything about it
because this matter as the Tribunal may recall arose in
September 2008 when Ms [REDACTED] was first made aware
through the publicity in the press of the establishment of
the Tribunal, and Mr Brodie did not put any of this in
cross—-examination to Ms [REDACTED].

PHILIP OTTON: That is what has put me on enquiry.

OTTY: What we do have from Madam Justice Levers' team is
in her supplementary witness statement which is at tab 1A
of bundle PL.

BRODIE: It maybe this is a lacuna that we have failed to
fill.

PHILIP OTTON: I am not seeking this now, it is just that
I am putting down a marker for Mr Brodie to help me, that
is all.

OTTY: Maybe I can give the reference. Madam Justice

Levers, do you have the supplementary witness statement in
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your name?
Yes.
And you were commenting on Ms [REDACTED]'s matter and deny
the allegation she has made about you and say you do not
have the benefit of your notebook, but you do recall that
at one stage of the proceedings threatening to call the
marshal as Mrs [REDACTED] was being loud and threatening.
I was only explaining the price because Mrs [REDACTED]'s
own affidavit has that at paragraphs 25 and 26.
CHAIRMAN: Perhaps it would be convenient to take a break.
We will come back at 3.35.

(Short adjournment)
BRODIE: My Lord, we have looked into the query raised by
Sir Philip, and may I very briefly respond. What we have
decided to do is to incorporate what I am about to say
very briefly into a note which deals with the problem that
Sir Philip has raised.

The first thing I have to tell you is that this
complaint about [REDACTED] was not in the case summary,
not in the amended case summary; 1t appeared for the
first time in the second draft statement of issues. Until
that time it had not been in the case at all. We were
directed to answer it and if your Lordships would go into
PL the supplementary witness statement of Madam Justice
Levers and for this purpose it does not matter whether you
use the April one or the March one because that paragraph
is common to both. But your Lordships will see that Madam
Justice Levers responded by saying "I recall Mrs
[REDACTED] 's matter".

PHILIP OTTON: Where is this, please?

BRODIE: It is in the supplemental witness statement under
paragraph 22. Unfortunately it is now paragraph 20
because the final statement of issues that appears in
bundle C has been renumbered because certain matters have
gone out of the case since the draft was prepared. And so
the issue you will find at page 13 of the statement of
issues which follows my learned friend Mr Otty's opening

submissions at paragraph 20, and maybe your Lordship might
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glance at that before your Lordship looks at the answer.
It has been alleged by Mrs [REDACTED] that Levers J acted
inappropriately during her divorce proceedings and in the
hearing on October/November 2006 made inappropriate
sarcastic remarks, and there is the witness statement.
Further hearing in April 2007 inappropriate remarks, Why
don't you just go back to the Philippines. Levers J has
not yet commented on these allegations beyond general ..,
and we do that in the supplemental statement and what
Madam Justice Levers says is "I recall Mrs [REDACTED]'s
matter and deny the allegation she has made about me. I
do not have the benefit of my notebook but I do recall at
one stage of the proceedings threatening to call the
marshal as Mrs [REDACTED] was being loud and threatening.
Neither Mrs Parke nor Mrs Facey-Clarke, attorneys in law,
who appeared for the parties recall anything more than it
being a troublesome hearing. I made an order which was
not appealed." Mr Akiwumi cross-examined Mrs [REDACTED]
and we have just been looking at the transcript. He
certainly raised the issue with her of her siblings all
living in the home and he also raised with her the
allegation in which it was said that Madam Justice Levers
said Why don't you go back to the Philippines. We think
it more convenient however to put that into a note with
references so that your Lordships can see it.
PHILIP OTTON: Thank you very much.
CHAIRMAN: Thank you, Mr Brodie. There is nothing you
want to say about that, Mr Otty?
OTTY: I will await the note and respond at that stage.
CHATRMAN: So be it.
OTTY: Could I just clarify one matter in relation to the
evidence you gave before the short adjournment, Madam
Justice Levers. Did you make any reference to Mrs
[REDACTED] having found her siblings' husbands here?

I do not recall, sir, in what context if I did. I do not
recall. But I know that something was said about
husbands.

And was something said about husbands by you?
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it could have been but I do not recall specifically in
what context.

Can we go to the transcript bundle behind tab 4, and at
pages 45 and 46 you have the beginning of the evidence of
Ms [REDACTED].

In fact, this issue of occupancy appears to come in
my questioning of Ms [REDACTED] to some extent. At page
46, beginning at line 17 I attempted to summarise the
first ground of complaint, and I say, "You say here that
Madam Justice Levers treated you with sarcasm and,
principally, I think, by her remark in responding to your
comment that your siblings were in the Cayman Islands,
your brothers and sisters were in the Cayman Islands, and
had their own family, so you could not go and live with
them. Is that right? (A) Yes. (Q) Now, that allegation
has been denied in general terms by Madam Justice Levers.
I wanted to ask you how sure you were in your recollection
as to the tone of the comments you describe. How sure are
you of the sarcasm that you have described? (A) When we
came up into the inside of chambers ..." And then I
interrupted unfortunately. "If you could speak up a
little, Ms [REDACTED], I will not take offence if you
shout at me. The answer was, "Justice Levers mentioned to
me that she cannot give me the property, because I have
the siblings here in the property, but I told her that my
family they have their own family and they have their own
house, right, and she replied to me, 'Oh, you found them a
husband'. I said, 'No, I found them a job here in Cayman
Islands, but it just happens they just got married in
here'."

So that is her account from a couple of days ago.
But that is why I say, sir, that I did mention siblings,
because Mr [REDACTED] was saying her siblings were here
living in the house.

Living in the house or living in the Cayman Islands?
No, Mr [REDACTED] was alleging that the siblings were

living in the property. As you see, she says, "Justice
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Levers mentioned to me that she cannot give me the
property, because I have the siblings here in the
property".

Yes. And she responded by saying that her family had their
own family and they had their own house. Do you recall
her responding to that effect?

No, I do not recall that, but I do recall her saying that
the siblings are there, not in the property, but I suppose
she meant in the Island. I do not recall her saying Cayman
Islands.

Do you recall saying, "Oh, you found them a husband?"

No, sir, I do not recall that. I might have said it, I do
not recall it.

Thank you, Madam Justice Levers. The last matter that Ms
[REDACTED] complains of is that you ultimately threatened
to have her committed for contempt -is that correct?

Yes, sir.

That is correct?

Yes, I did.

And why did you do that?

Because she was making a lot of noise and threatening Mrs
The lawyers felt threatened. In fact, Mrs Facey-
Clarke got up and she was very upset, Mrs [REDACTED], and

I called the marshal just to be in there and I told Ms
[REDACTED], "you have to behave yourself, this is a court
of law". And she still did not calm down but the marshal
came and the hearing finished.

Did you say to her that, "If she said one more thing, you
would put her in jail"?

No, sir, I did not.

You did not say that?

No.

You say that Mrs Facey-Clarke felt threatened at the
hearing?

No, Mr Otty, I did not say that.

I am sorry.

As Ms [REDACTED] was making a noise, Mrs Facey-Clark got
up and I felt that it was appropriate for me to call the
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marshal.

I understand. The next case I wanted to ask you about is
that relating to Ms [REDACTED], Madam Justice Levers,
which is another set of divorce proceedings, one of the
more recent proceedings from August 2007. Ms [REDACTED]
has made a number of allegations against you and we find
her witness statement at tab 17 of bundle one. We have an
allegation from Ms [REDACTED] at paragraph 16 that you
said that you had to be careful because the court had made
mistakes before in rights and maintenance to people who
had depression or were mentally ill. You went on to say
that depression is a sickness and it had to be seen that
way and taken seriously. You said that, consequently,
she, Ms [REDACTED], was a risk to her children and
herself. Do you accept that you suggested that Ms
[REDACTED] might be a risk to her children or herself?

She goes on to say - I do not accept that I said that she
was a risk.

Yes. Do you accept that you said she could be a risk to
her children or herself?

I do not recall the exact words that I used, but I said
that with depression and stress of children she needed
help. Mr [REDACTED] had been making allegations of
depression about her.

Yes. Again, Ms Merren, who was the attorney present at
this hearing, commented on this allegation at tab 33 of
the same bundle.

Yes.

She recites the allegation in italics - this is paragraph
35 at tab 33 - and the allegation is recited accurately,
as she went on to say "depression is a sickness and it has
to be seen in that way and consequently Ms [REDACTED] was
a risk herself and her children". And Ms Merren says, "I
recall this statement being made except I believe that
Justice Levers said that Ms [REDACTED] could be or may be
a risk to herself and her children rather than was a
risk". Just to be clear, do you accept that you said that

she could be a risk to herself or her children?
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I do not recall exactly what I said, sir, but I do recall
referring to depression as it was a live issue in the
case.
Ms [REDACTED] also says that you went on to say, this is
paragraph 17 of her statement, back in tab 17, "She [you,
that is the judge] had to be very careful but fair" and
that, when she smiled at that comment, you went on to say,
"What are you smiling at? I am going to rule against you".
Did you make a comment to that effect?
No, sir, I did not.
Ms [REDACTED] also says that at the point at which the
question of risk to herself or her children was, as she
recalls it, addressed, you focused upon her and gestured
with your hands as to how you would slit your wrists and
that you stated that she would bleed to death in front of
her children.
No, sir, I did not. I believe Ms Merren confirms also that
I did not.
You are absolutely right. Ms Merren says that she has no
recollection of such a statement and she cannot support
it. Dealing with the gesture, first, though, this is
I am sorry, what gesture?
The gesture alleged by Ms [REDACTED], which was addressed
in her oral evidence to the Tribunal as well and she
demonstrated it as you will recall. You were aware that
English was not Ms [REDACTED]' first language. Were you
aware of that at the hearing?
Yes.
And she said in her oral evidence to the Tribunal that she
believed that you may have made this gesture to make her
understand what you were saying about risk and risk of
self-harm. The reference to that is Day 2, page 82, lines
1 to 24. Against that background of a litigant before you
who does not have English as their first language, is it
possible that you did make a gesture of this kind, albeit
only with the intention of explaining the point you were
making about risk of self-harm?

Ms [REDACTED] appeared to understand perfectly what was
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going on. Furthermore, she had an attorney, so I would not
have made that - in any event, I would not have said that
or done that.
Now, another matter that Ms [REDACTED] complains about -
and this is paragraph 26 of her statement - is that she
says that, while you were commenting on the issue of
custody, you made a comment along the lines of "That is
what you get for being married to a black man. If you had
married an English man or a white man, that would not have
happened to you".
Ms [REDACTED] was very angry that Mr [REDACTED] had done
this to her and she was shouting and saying something and
I remarked words to this effect, but I do not recall
exactly what I said, not exactly what I said.
You did make remarks with words to that effect?
In response to her comment that her husband did not
deserve the children because he was drinking every Friday
and playing dominoes.
If you go to tab 33, paragraph 37, we have Ms Merren,
again, addressing this allegation. She sets it out in
full, including your alleged reply, "That is what you get
for being married to a black man. If you had married an
English man or a white man, that would not have happened
to you". Ms Merren says, "I recall Justice Levers making
these comments".
Yes.
Do I understand you to agree with Ms Merren in that regard
then?
Yes, but it was not said in any way that was annoyed or

Ms [REDACTED] was really crying and saying that her
husband did not deserve the children, because he plays
dominoes all the time and drinks. In the Caribbean it is
notorious that people on a Friday play dominoes and drink
and in that context I might have used some words to that
effect.
Just to be clear, would you accept that you used the words
"black man"?

I could have done, yes, sir. I think possibly I used the
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words "Caribbean men".

Yes, you see, that was the basis upon which it was put by
Mr Akiwumi in cross-examination.

Yes, now that I recall. I think that now that I recall
and reading this paragraph again I could have used the
word "Caribbean", but, you know, Mr Otty, it is very
difficult without my notes and also a transcript, but I
believe it was "Caribbean men".

It is also said by Ms [REDACTED] in paragraph 27 of her
witness statement that she responded to this comment by
you by saying, "I am not just destroyed by a black man but
also a white woman". Do you recall that comment by Ms
[REDACTED] ?

No, sir.

It is also said that at that point, as Ms [REDACTED] would
have it, that you yelled at her and stated, "I know who
you are now, I know who you are now", while pointing your
finger at her. Did you make any comment to that effect?
No.

Leaving aside the volume and the allegation that you
yelled those comments by Ms [REDACTED], may you have said
those words to her?

I do not know up to date who she is.

Again, this is a matter that Ms Merren does recall in
paragraph 38 of her witness statement, tab 33. She says,
"I remember Justice Levers pointing and saying 'I know who
you are now'. However I do not recall her yelling. I did
not know what she meant by this comment or whether she was
pointing at Ms [REDACTED] or the father". Is it possible
that you are pointing at someone else and saying, "I know
who you are"?

I do not remember pointing and I do not recall saying "I
know who you are now".

Thank you. The last of the family proceedings that I wish
to ask you about is the case of [REDACTED] against
[REDACTED] . These proceedings were in June of last year.
There is evidence before the Tribunal from Ms Merren and

Mr McGrath, both of the attorneys in the case, as well as
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Ms [REDACTED]. I would like to just see if you would agree
with the recollection of the attorneys in so far as is it
reflected in the evidence. Firstly, would you accept that
you joked with Mr [REDACTED] about your brother's
attendance a the school where Mr [REDACTED]'s father had
been a housemaster?

I did not joke about it, sir, but I told the parties
involved that I had familiarity with boarding schools and
at some stage it came out that Mr [REDACTED]'s father, I
believe, was at Rugby and I said that my brother, too,
attended Rugby.

Now, Ms Merren accepted in her witness statement that the
characterisation of this matter as a joke. You say that
that was a misinterpretation, essentially.

It was not an allegation nor was it a joke. I just said
it.

Would you accept that it was perhaps inappropriate as
giving rise to a possible perception that you favoured Mr
[REDACTED] 's position over that of Ms [REDACTED]?

No, sir, it was a very friendly atmosphere, family
proceedings, are very informal, and when it came out that
Mr [REDACTED]'s father, I believe, was housemaster, it was
a natural response, I said, "Oh, my brother went to Rugby,
too". Family proceedings in this jurisdiction are very

informal. Parties talk to each other.

THE CHAIRMAN: That does not answer the guestion.

A.

No, sir, I would not consider it inappropriate.

MR OTTY: You say that it was a friendly atmosphere.

A.

Yes. Well, when I say "friendly", between the attorneys
and myself not necessarily between the parties.

Yes, because you may recall that Ms [REDACTED] alleges
that at the outset of the hearing you made a comment to
the effect that you could sense the hostility in the room.
Between the parties, yes.

Given that atmosphere of hostility that you sensed between
the parties, would you accept that it was perhaps

unfortunate that you made this lighthearted comment in
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relation to the school, because it might give rise to a
perception that you favoured Mr [REDACTED]'s position over
Ms [REDACTED] 's?

No. There was certainly hostility. I spoke to the parties
and, before Mrs [REDACTED] gave evidence, she and Mr
[REDACTED] looked at each other, smiled and I was
endeavouring to try to relax the atmosphere. There was no
question of hostility, certainly, when she gave evidence.
She conceded a lot of points on certain matters.

I see. Going back to the matters to which the attorneys
directly speak, they are in agreement that you commented
on the circumstances surrounding the break up of the
parties' marriage.

Yes.

Why was it necessary for you to do so in the context of
this hearing which, as I understand it, was relating
solely to the question as to whether the son should attend
the boarding school?

Because Mrs [REDACTED] at one stage said that she did not
want the child to spend any time with Mr [REDACTED],
because he married her best friend and she could not bear
the thought of the child being with that woman.

Do you accept that at one point you said that Ms
[REDACTED] was motivated by her own interests and not
those of her son in opposing his attendance at boarding
school?

I did not use the word "interests", I used the word
"concerns", because at one stage in evidence she gave a
response to me to say that, if he goes away, what will I
do? And I was advising her when I said that to her.

Did you state that the reason Ms [REDACTED] did not want
her son to go was because it would affect her and not her
son?

At what stage are you talking about?

During this hearing.

I do not recall but I believe I addressed the matter in my
written judgment.

That is what Ms Merren recalls you saying at paragraph 54
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of her witness statement at tab 337

I do not recall saying that.

Would you accept that, if you did say that, it could give
rise to a perception of inappropriate conduct on the part
of a judge?

No, sir, this was a custody hearing. The welfare of the
child was of paramount importance and I have to weigh all
the factors and assess all the factors.

Did you use any language during the hearing indicating
that you had already made up your mind that Ms
[REDACTED] 's position would be rejected and that you would
direct that the son attend boarding school?

No, sir, I had not.

Ms Merren says this about this gquestion. "Justice Levers
did keep saying something along the lines of, 'When the
child goes to boarding school (this and that) but I have
not made my mind up', even though it was obvious that she
had". How would you respond to that?

I cannot tell you why Ms Merren came to that conclusion.
All I can tell you is that until I wrote my judgment I was
not sure what I was going to do.

Do you recall at one point passing Ms [REDACTED] a shawl
to cover her knees?

Yes, sir, I do.

And she has said that she found that gesture undermining.
Mr Otty, her skirt was above her knee and she was facing
the attorneys' bench and every time she answered a
question she pulled down her skirt and crossed her leg, so
I took the shawl off my shoulders and gave it to Ms
[REDACTED] and she said, "Thank you", accepted it and put
it over her knees. It was that or the alternative of
adjourning the case in order to have her appropriately
addressed.

I see. She has said that the way that this was done was to
make her feel as though she had offended you and that she
was flaunting her body in an obscene way and she felt that
you did this to intimidate her and to illustrate your

power over her.
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No, I did not.

Thank you, Madam Justice Levers. I would now like to leave
the question of the individual sets of proceedings that
the Tribunal is concerned with and turn now to the
criticisms that have been attributed to you in relation to
other members of the judiciary. I would like to deal first
with the criticisms that have been attributed to you in
relation to the Chief Justice. I think it was suggested to
the Chief Justice that, when he drew the complaints to
your attention reflected in the memorandum of May 2007,
yesterday, I think that it was suggested that he had acted
with some lack of courtesy in the way that he had raised
these matters with you by Mr Brodie. As I understood your
evidence earlier today, the Chief Justice, in fact, showed
considerable sympathy towards you. You described an
occasion of him hugging you, I think.

That was after the events.

After the events. When was that?

The Chief Justice gave me the memorandum on Friday. Monday
morning we visited briefly.

Yes.

Because I was in court.

Yes.

And while I was crying he put his arms around me.

So that was on that occasion. Yes, his recollection of the
chronology was that he had the materials couriered to you
on the Friday evening or sent over to you on the Friday
evening.

Well, actually, my recollection is that he asked me to
come over and I sat and waited outside his secretary's
office and the memorandum was handed to me, but I do not
make anything of that.

I see. He said that he had called you before sending the
material and he explained that there was a package of
material that he was sending to you and he wanted you to
calmly reflect on it over the weekend and think about it
and that you could then talk on the Monday. Do you recall

a conversation to that effect?
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I recall a telephone call from the Chief Justice to say a
package was coming over and, when I read it, I should not
get upset and that was all.

Thank you. The reference for the Chief Justice's evidence
on that is Day 6, page 91, line 19. At all events, the
memorandum itself is then sent to you and you receive it
on the Friday.

Yes.

We have that memorandum at page 180 in the core bundle. I
would just like to establish, if I could, a number of
points of agreement as to what this memorandum was
communicating to you. Firstly, the Chief Justice did not
state that he had himself concluded or found that the
complaints established a particular mind set on your part.
Would you accept that?

Did you say "did not conclude" or "did not allege"?

"Did not conclude". He did not state that he had
concluded or found that the complaints established a
particular mind set on your part.

No, not specifically.

No, he said, taken in its worst light - the fourth
paragraph - "Taken in its worst light, some of this
material reveals a mind set that may be criticised for
being biased against persons because of their ethnicity or
other circumstances and so may even bring into question
fitness to hold high office".

It was a live issue in his mind but he did not conclude.
Yes. And he was expressly inviting your comments and your
discussion, as he had, indeed, already done over the
telephone?

Over the telephone he just told me it was coming.

I see. Then in the next sentence he is saying, "After you
have had the opportunity to consider the material, we must
discuss the matter having regard to the concerns, as I
have sought to identify them". So he is expressly
inviting your comments and contemplating a discussion
between the two of you as judicial colleagues.

Yes.
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Q.

Now, what was your reaction when you received this

memorandum? (Pause)

THE CHAIRMAN: You heard the question, did you, madam?

A.

Yes, sir. I was very upset.

MR OTTY: You were dismayed - is that fair?

A.

Q
A.
Q

b

O

(O O R

I was very upset.

Would you say that you were dismayed?

Yes, it is possible.

That is a word that you use at page 202 in the written
response that comes in on 4th June.

In my mind, "very upsetting" and "dismayed" can be the
same meaning.

It can be the same meaning, thank you. And you felt, did
you, that he had found that the complaints disclosed a
particular mind set on your part?

I think that I was more upset with the observations in the
memorandum.

Did you feel that the Chief Justice had found that the
complaints disclosed a particular mind set on your part?

I felt that it had been an issue that he was considering.
You see, if you go to page 202 - do you have that?

Yes.

Page 202 of the bundle. We can see from page 198 that this
is your memorandum of response.

Yes.

At page 202 in the last three lines, you say this, "I must
express my dismay that, without having had the benefit of
any invited response from me as to the transcripts to
which you allude, it is nonetheless found to be such that
they disclose a judicial attitude and a mind set". You
accept, I think, having looked at his original memorandum,
that he had not, in fact, made any such finding.

I think that the word "found" is used very loosely here.
It did not mean concluded, but it was a live issue in his
mind is what I meant.

I see. You then go on on page 203 in the penultimate
paragraph to say, "In view of the contents of my

memorandum, I believe you will agree that the very
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damaging words 'and so may even bring into gquestion
fitness to hold high judicial office' can no longer stand
and trust that it will be removed and expunged from my
personnel file". Do you see that?

Yes.

Now, what had made you believe that these matters were on
your personnel file at all at this stage?

I did not know, Mr Otty, I was scared, I was dismayed, I
did not know what happened. If I had heard from the Chief
Justice as to what this was all about and when this came
about, on a one-to-one basis, I might have not responded
in that way, but I did not know what it was about and I
thought that, in case it was on my personnel file, it
should not be there. I was hoping it would be expunged.

I see. Let us just establish the precise sequence of
events again then. You received the memorandum on the
Friday evening which is I think 24th May. You then have a
very brief meeting with the Chief Justice on the Monday.
Yes.

At which you were upset and you would expect him to be
sympathetic towards you - yes?

Yes.

Did you indicate at that stage that you were retaining
independent counsel to advise you as to your appropriate
response to the matters raised?

Yes, I told him immediately that I was going to see Mr
Alberga, who was also his lawyer, and I felt that he could
advise both of us.

Yes. How long did that meeting last on the Monday?

I am sorry, but I cannot tell you. It has been some time
and it is something that I try to put out of my mind.

Was it a relatively short meeting?

Yes, because I was in court.

Yes. Then was there any further communication or meeting
between you and the Chief Justice before you sent your
memorandum of response of

Not that I recall.

So the next stage in the chronology is you sending the
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Chief Justice your memorandum of 4th June?

As I recall.

And the Chief Justice then replied to you the next day by
email. That is right, is it not?

Yes.

We find that reply on 5th June at pages 207 to 208.

Yes.

It is apparent from the Chief Justice's reply that he was
not entirely content with the adequacy of certain of your
responses. Would you accept that?

Yes.

If we take a number of examples, if we look at paragraph
5, the Chief Justice says this, "A further example of my
lack of assurance in that regard is your treatment of the
matter of the Crown against Bryan. It is clear from the
transcript in that matter that you sought to gquestion not
just the suitability of the defendant to be in or to be
kept in the Cayman Islands, itself not a matter raised
with the court, but that of the victim complainant herself
as well. I called for this transcript after a newspaper
account of the case had been published and two members of
the public had raised with me the concern that what was
said could be construed" - he was not alleging that it
was, he said, "could be construed as ethnic disparagement.
The transcript itself, in my view, was even more prone to
that sort of criticism in light of the references to the
complainant".

We looked in some detail at that transcript this
morning. Would you accept that at paragraph 5 the Chief
Justice's response to you was fair comment?

Well, it is what he said.

Would you accept that the response he set out there is
fair?

In the absence of talking to me, yes, because I could have
given him every assurance that I would not do that again -
as I did verbally afterwards.

But, in any event, you accept that paragraph 5, which is

his response to your own written response, 1s at that
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stage a fair one?

From his point of view, yes.

In paragraph 6 he addresses the question of disparagement
of judicial colleagues. He says, "I regret to note I still
consider your remarks about your colleagues on the Bench
as being inappropriate. Although I accept disparagement
and diminution in the public eye to have been unintended,
one's own intemperance is no excuse. In the public eye, at
best, it only emphasises a lack of judiciousness. Please
understand that I regard this as a serious a matter as any
other."

Now, he is there accepting that you did not intend
disparagement by your remarks, but he is making the point
that he considers this matter to be as serious as any
other, because of the potential for diminishing the
judiciary in the public eye. Again, would you accept that,
as matters stood at 5th June, that was fair comment on the
part of the Chief Justice?

It is what he felt.

And you accept that it was a reasonable feeling to have?
Yes.

Then at paragraph 9 he addresses your request for
expunging from your personnel record, the words that you
had identified in your own response, and he says, "When
our exchanges are viewed in the manner intended, I do not
know what you mean by expunging from your personal record
the very damaging words 'and so may even bring into
question the fitness to hold high judicial office'. These
words were intended to be descriptive of the nature of all
the concerns raised taken as a whole and, in the event
they were to be substantiated, I have neither formed nor
expressed any such view myself and, indeed, no such view
could properly be drawn without proper and full inquiry.
No such inquiry has taken place. Indeed, because after
very careful consideration, I decided that matters had yet
not reached the stage of acquiring that kind of formal
treatment and am anxious to prevent it. I took the course

of referring the matters to you on the entire confidential
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and collegiate basis on which I did, even while seeking to
make plain the seriousness with which I consider the
matters must be regarded".

Now, again, would you accept that paragraph 9, viewed
as at 5th June 2007, was an entirely reasonable comment to
make on the part of the Chief Justice?

No, sir, because I did not know at the time what the
manner intended was.

Well, the manner intended, if you look at the penultimate
line of that paragraph, you surely get some clue as to the
manner intended by the words "entirely confidential and
collegiate"”. Is not the Chief Justice clearly saying that
what he intended was to deal with this matter and these
matters on an entirely confidential and collegiate basis

with you?

he said that in this letter, yes —--—-

He says that in this letter of the 5th June.

BRODIE: Let Madam Justice Levers finish her answer.

OTTY: I am very sorry, Madam Justice Levers.

He says that in this letter on the 5th June in words, but
I did not get that impression, the way it was handled. I
was scared, my job was on the line I thought. Allegations
were made. I had not had a chance to respond to that, and
I was not sure what my position and security of tenure
was.

What was it about the way that the matter had been handled
at this point which gave you the impression that you have
just described?

The relationship I had had with the Chief Justice was an
extremely cordial one. I would have hoped that he would
have called me into his chambers and said initially Privya,
I have a lot of worries about jurors being arrested. He
did not do that, he gave me a memorandum instead which
says Chief Justice's observations, and I was one year
after transplant, still on substantial medication, and I
was concerned for my security of tenure for what the Chief

Justice thought of me and that these allegations had not
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been verbally discussed with me, not that they had to
necessarily, but as a friend and I was extremely scared.
Even though he had made a call to you prior to sending the
memorandum over explaining that he was sending something
over which he wanted you to reflect upon over the weekend
and you could then met on the Monday to discuss?

Mr Otty, that could have been a public policy issue. I
did not know what it was, but when I opened this and saw
it was complaints I was naturally very, very scared.

He then treated you as I understood it in a sympathetic
manner when you met on the Monday morning.

Sympathetic in the sense that when you hear a woman
bawling in your chambers I suppose you put your arm around
her and say stop it, or give her a tissue or something
like that, but he did not at any time say We will discuss
this, do not worry about them. And when I said I had gone
to see a lawyer he did not say that was not necessary, he
said why did you do that. And then I told him I was very
scared. So I was scared, Mr Otty, and I did not know what
my position at that time would be.

In paragraph 10 of his email of the 5th June, the document
we have been looking at page 208, paragraph 208 he says
This is all I think I need state further on this matter at
this time, save to record our understanding that my
concern has been to bring these issues to your attention
on the basis that a word to the wise should be sufficient.
Now is he not there saying to you, Madam Justice Levers,
as far as I am concerned as long as there are no further
problems we can consider this matter closed?

I was hoping he had said that, but there was no subsequent
telephone call to say that that was what it was. I tried
to see him on three occasions after this letter and he was
busy. I was still very scared.

What interpretation did you put on paragraph 10 in terms
of the Chief Justice's future intentions in relation to
this matter?

Mr Otty, I looked at this letter, I read it and I hoped it

was going to be the end. I did not put any interpretation
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on it. I was Jjust living in hope.

Did you feel badly let down when you received the Chief
Justice's response of the 5th June?

No, but I felt very hurt as a proud woman.

In the opening submissions served on your behalf if you go
to bundle C and behind tab 3 we have the email of the
Chief Justice referred to and quoted from at page 15.

Yes.

Where paragraph 9 of the document at page 208 is quoted in
full, and it is then said "In the result Madam Justice
Levers was left feeling badly let down".

This was a use of the English language, hurt, badly let
down. I do not think there is much of a distinction in
that, but if you feel that there is then probably hurt is
the better word for it.

Had you concluded already by this point that the Chief
Justice and Mr Justice Sanderson were hostile to you in
some way?

Certainly not, not the Chief Justice.

Could you go to the bundle PL, please and tab 1A in bundle
PL.

Yes.

I would like you to look at the second supplementary
witness statement, namely the one dated 1lst April 2009.
Yes.

And the second page of that first of all under a bold
hearing, paragraph 34, and you refer to some
correspondence with an attorney at law Mr Robinson which
we come to in due course. That correspondence was dated
5th June and for the record it is at core bundle pages 205
to 206. And then over the page we see the sentence
beginning "By this time as I knew that the CJ and
Sanderson were hostile to me all I meant was that I was
going to see the Governor", and that is an explanation for
a comment made in the email that we will go to in a
minute, "which in fact I did." So it does appear to be
suggested in this witness statement that as at the 5th

June you had formed the view that the Chief Justice was
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hostile to you. 1Is that a statement you would like to
correct?

Yes, I would. I do not think he was hostile to me, but I
think he was more friendly with Justice Sanderson who was
hostile to me.

If we go back to the core bundle we can see an email that
you sent within 30 minutes of receiving the Chief
Justice's response.

Yes.

If we go first to page 207 we see the Chief Justice's
response again and you see from the top of that page that
that was sent at 1.13 pm on June 5th, Tuesday 5th 2007.
Yes.

And then if we go a couple of pages further back in the
bundle we see an email at page 205 sent by you to Mr
Robinson.

Yes.

It is a transcription of an email sent by you to Mr
Robinson. The email itself is extremely small in type and
that is at page 204. There has been no suggestion to date
by your representatives that the transcription is
inaccurate in any way.

I think Mr Robinson had written to me about some property
matter and I was giving him some advice.

The matter that I would particularly like to draw to your
attention, and I do not think it is necessary to read it
out, is in the last paragraph on page 205, and the first
paragraph on page 206.

As you quite rightly point out this was half an hour after
I got the response. I was upset and I was annoyed, and I
was particularly fond of the person who was due to come.
It was a very unfortunate set of circumstances that he
could not come and I wrote this email.

And you make gquite strong comments in relation to the
Governor and the Chief Justice.

I would not say -- well certainly the adjectives show that
I was upset and annoyed, yes.

Did you have any concern about using an adjective of that
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nature in relation to one of your judicial colleagues?
This was a private email, Mr Otty, to my friend. Even as
a judge I thought that I was entitled to have a friend
with whom I could have and share a confidence.

The jealous Canadians you refer to, who were you referring
to there?

People who had hurt me during my tenure here. if you
recall Justice Quin's memo I was upset generally about
everything that day, and in fact I went to see the
Governor about it subsequently.

And we will go through the chronology in a little detail.
As we both observe this email was sent within half an
hour of you receiving your email from the Chief Justice.
Did your feelings cool over time or did the intensity
perhaps of the feeling reflected in these adjectives
remain with you over the months to come?

I went for lunch with the Chief Justice and the other
judges, I took them out for lunch in October. No, they
cooled.

Your emotions in this regard cooled?

Yes.

Some two months later, Madam Justice Levers, we have a
further indication of you using quite unflattering
terminology in respect of other judicial colleagues.

In my death wishes?

Yes, this is page 233. I do not want to read this
document out.

All I would like to say about that is my temper cooled but
I did not necessarily start liking people that I did not
like.

And in the last sentence of that letter on page 233 you
again use gquite damning terms in relation to the
individuals you have referred to earlier in the letter.
Do you accept that?

Not complimentary terms, no.

Pausing on this document for a moment a considerable
amount of Mr Brodie's cross-examination in relation to

this and other material was focused upon a duty of loyalty
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and fidelity that he asserted that was owed to you by Mrs

Webb. Mrs Webb was a member of the judicial court staff
as we have heard. That is correct, is it not?
Yes.

She was employed by the Cayman Islands Government legal
department.

That is right.

Did you have any concerns about asking her to type a
personal letter of this nature containing such strong
remarks about other judicial colleagues in the
jurisdiction?

I cannot recall whether I asked her to type that. I am
not saying that I did not but I do not know if I did. I
have been trying to recall so I will accept that I asked
her to type it. On reflection it was perhaps not the
wisest thing to do, but Mr Otty, she has been my secretary
for five years, she had my cheque book, I trusted her
completely, completely. She drove my car when I was in
transplant, she paid my bills, even my children did not
know where bank accounts were, she did. So I had complete
faith and trust in Mrs Webb, misplaced as it was, and
perhaps inappropriate as it was.

There are at least two elements to this and I understand
what you say about trust being misplaced, but what I would
also like to ask you about is whether you consider it
inappropriate to have placed a member of the judicial
court staff in the position of having to type, having (a)
to see sentiments of one judicial colleague in relation to
other judicial colleagques, and (b) to record them in
writing. Did you consider that that was an inappropriate
step to take?

At the time I did not give it any consideration at all,
simply because of the relationship I had with Mrs Webb.
With the benefit of hindsight would you accept that it may
have been inappropriate?

No, yes.

And the explanation as at the time is that you felt you

could raise such matters with Mrs Webb and disclose such
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matters to Mrs Webb and you could entirely trust her not
to disclose them to anyone else?

no, it was not a question of that, I just did not give it
any thought. I wrote it and I just did not give it any
thought.

You will appreciate, Madam Justice Levers, that Mrs Webb's
evidence is that by this time in August 2007 orally you
had already made a number of highly critical remarks about
the Chief Justice and other members of the judiciary to
her.

I do not believe Mrs Webb -- can you remind me of one or
two of the remarks?

Yes, by all means, we will go to her witness statement.
Bundle 1, tab 44.

Paragraph?

We can go through a whole series of paragraphs to
illustrate the comments made. First of all paragraph 12.
That is not about the Chief Justice, sir, that that was a
scene that was happening and I described it to her. She
and I were both watching it.

Yes. She says there that from when you arrived in 2003
you would regularly criticise fellow members of the
judiciary. Do you accept that?

No, sir, I do not accept it. If I was given a specific

quote, but the one she is talking about -- do I read it
out?
Well, you see she gives a number of examples there. She

refers to an example relating to smoking and coffee
drinking habits.

It is not about the Chief Justice.

No, that is right, but it is about your judicial
colleagues.

I was looking at something happening through the window,

and I made that remark while she was standing next to me.
And then in the next sentence on one occasion soon after

Justice Levers arrived we had her asserting that you spoke

badly of another of your judicial colleagues on another
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occasion.

Mr Otty, Jjust to tell me to respond to spoke badly of is
very difficult because unless I have a specific allegation
I cannot respond to it. I do not know what I am alleged
to have said.

Do you have any recollection of speaking badly of Justice
Sanderson to Mrs Webb?

To Mrs Webb or to Justice Henderson?

To Mrs Webb. I am sorry, I put the point inappropriately
to you. On one occasion she spoke badly of Justice
Sanderson to Justice Henderson and she warned you
afterwards.

No, sir.

You have no recollection anyway? You asked for other
examples of what Mrs Webb says you said to her and
paragraph 15 is another one dating to sometime in May
2007.

What am I meant to have said?

Did you tell Mrs Webb about the memorandum you had
received from the Chief Justice in May 200772

No, sir, as it got out to me it was a conversation in the
court house, I got several calls on Saturday and Sunday
about it.

She actually says that you showed her her response to the
Chief Justice's memorandum in that paragraph.

No, sir, in fact I did not get her to type it either.

She says that you discussed some of the complaints that
had been made against you.

Well, you see, that cannot be, because the complaint did
not have Mrs [REDACTED] nor did it have Campbells, the
law firm, and yet she refers to both of them as being in
the complaint.

She said, "we discussed some of the complaints that had
been made against her".

Yes. Mrs [REDACTED] has not, to my knowledge, said one
word about me and, certainly, Campbells, whatever they
think of me, they have not said one word about me by a
letter.
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And then in paragraph 18 Mrs Webb also makes another claim
as to your conduct after receipt of this memorandum. She
asserts where you directed blame for it and she says that
you started to be even more critical of your brother
judges.

Absolutely not. I was told by my legal counsel what he
thought. I then took it to the Chief Justice and told him
and the Chief Justice put to counsel about it and asked if
he had told me this. And it is very difficult for me to
answer this question because unless I can find something
like [REDACTED] or Campbells, just a carte blanche
allegation that I made bad remarks, it is so easy to make
and so difficult for me to respond to.

I may have put this to you already. If we go back to page
233, I just ask you to comment on this suggestion or
possibility, rather. Do you have page 233 of the core
bundle?

Yes.

One reason you were comfortable in asking Mrs Webb to type
this letter containing the comments that it did was that
you had already made quite freely strong adverse comments
to her in relation to other members of the judiciary
orally.

No, Mr Otty, I had not. The only comment that I said I
made was what I saw downstairs - describing a scene - and

she was standing next to me.

THE CHAIRMAN: Mr Otty, are you on schedule?
MR OTTY: I am certainly on schedule, sir.
THE CHAIRMAN: Very well. We will rise tomorrow until 9.30.

Before we do so, we would like to extend our special
thanks to the shorthandwriters for having faithfully
reproduced the, so to say, the overflow last night when we
sat somewhat later than usual. 9.30 tomorrow morning.

(Adjourned until tomorrow morning at 9.30)
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